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CIVIL  ACTIONS  AND  PROCEEDINGS  AT  LAW 
IN    MASSACHUSETTS. 


PRACTICE- 


CHAPTER  I. 
Introductory, 


It  18  a  common  remark,  that  the  study  of  any  sin- 
gle branch  of  science  is  apt  to  beget  an  extravagant 
idea  of  its  importance.  I  shall  not  probably  escape 
the  imputation,  when  1  declare  the  opinion,  that  a 
familiar  acquaintance  with  practice,  is  one  of  the  most 
striking  and  indispensable  qualifications  of  an  accom- 
plished lawyer.  It  teaches  him  how  to  handle  his 
weapons ;  and  it  is  to  the  successful  practice  of  law, 
what  a  practical  knowledge  of  masonry  and  carpentry 
b  to  the  science  of  architecture  ;  or,  to  give  a  more 
appropriate  illustration,  what  a  field  drill  is  to  the 
commander  of  a  military  force.  A  lawyer  may  be 
thoroughly  grounded  in  the  great  principles  of  juris* 
prudence,  but  without  a  knowledge  of  practice,  he  can- 
not know  how,  when  or  where  to  avail  himself  of  his 
theoretical  attainments,  just  as  a  strong  man  may  be 
in  possession  of  a  costly  armory,  without  knowing 
how  to  load  or  discharge  even  a  revolving  pistol. 

These  remarks  have  been  made,  because  I  believe 
that  this  department  of  our  jurisprudence  has  been 
more  generally  neglected  by  the  members  of  the  pro- 
fession in  this  Commonwealth,  than  any  other.  The 
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rules  of  the  Courts  are  treated,  sometimes,  with  de- 
rision, and  the  statutes  disparaged,  as  both  unwor- 
thy the  attention  of  a  philosophic  and  liberal  mind. 
I  am  inclined  to  think  that  there  are  few  things,  which 
have  had  a  greater  tendency  to  bring  the  Judiciary 
into  disrepute,  than  the  contemptuous  manner  in  which 
lawyers  permit  themselves  to  speak  of  the  statute  law. 
The  great  mass  of  the  people  of  this  country  regard 
the  statutes  as  the  only  authoritative  law,  and  to  hear 
them  spoken  slightingly  of,  offends  their  prejudices. 
A  greater  mistake  could  not  be  made  by  lawyers.  A 
keen  and  strong-minded  man  once  made  the  re- 
mark to  me,  after  he  had  attended  a  session  of  a 
Court,  that  lawyers  did  not  even  know  the  rules  of 
the  Court  in  which  they  were  practising.  It  is  worthy 
of  observation  too,  that  when  an  opinion  is  pronoun- 
ced by  the  Supreme  Court,  upon  a  question  of  prac- 
tice, it  is  almost  uniformly  prefaced  by  the  declaration 
that  the  question  is  important,  because  it  is  a  question 
of  practice.  In  England,  this  department  of  the  law 
is  considered  as  deserving  special  attention. 

That  the  present  work,  which  was  undertaken  in 
order  to  give  to  students  and  the  younger  members  of 
the  bar,  some  aid  in  acquiring  a  species  of  knowledge 
which  they  will,  sooner  or  later,  find  to  be  an  essential 
part  of  their  professional  education,  will  meet  all  the 
wants  of  the  profession,  I  do  not  dare  to  affirm.  There 
will  doubtless  be  some  complaint  of  its  want  of  ful- 
ness. But  it  does  not  profess  to  be  a  digest,  but  rather 
a  statement  of  the  leading  principles  upon  various 
matters  of  practice,  illustrated  by  a  reference  only  to 
leading  modern  cases.  In  passing  judgment  upon  a 
work,  devoted  to  the  elucidation  of  what  has  always 
been  regarded,  in  this  country,  as  a  humble  and  sub- 
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ordinate  branch  of  jurisprudence,  it  must  be  consid- 
ered, that  the  practice  of  this  Commonwealth  has 
always  been  distinguished  for  its  severe  simplicity; 
that  any  work  on  this  subject  must  necessarily  be 
local  in  its  character ;  and  that  its  cost  must  be  some- 
what governed  by  its  circulation.  I  have  endeavored 
throughout  the  work  to  make  the  extent  of  the  in- 
vestigation bear  a  proper  proportion  to  the  usefulness 
and  importance  of  the  subject-matter  of  inquiry.  It 
would  have  been  quite  easy  to  have  written  fifty 
pages  on  the  subject  of  motions  in  arrest  of  judgment ; 
but  such  motions  are  not  made,  and  ought  not  to 
be  made  oftener  than  once  in  about  a  thousand  cases. 
In  regard  to  the  New  England  States,  the  general 
features  of  legal  practice  are  the  same  in  all,  and 
reference  has  therefore  been  made  to  their  decisions, 
especially  those  of  Maine  and  New  Hampshire. 

The  system  of  practice,  which  prevails  in  Massa- 
chusetts, and  which  it  is  the  object  of  this  work  to 
develope,  is  probably  the  most  beautiful  and  simple 
system  that  now  exists  in  the  world.  When  the  stat- 
utes were  revised,  in  the  year  eighteen  hundred  and 
thirty-six,  by  an  able  and  learned  board  of  commis- 
sioners, greater  changes  were  made  in  the  mode  of 
administering  justice,  than  in  any  other  part  of  the 
statutes.  It  was  a  leading  object  with  the  commis- 
sioners to  simplify  the  modes  of  proceeding  in  the  va- 
rious Courts,  and  it  has  been  steadily  pursued  by  sub- 
sequent legislatures.  Many  of  the  decisions  to  be 
found  in  the  Reports  were  incorporated  into  the  Code, 
or  expressly  repealed,  so  that  the  Revised  Statutes 
became,  to  a  certain  extent,  a  treatise  on  practice. 
The  directness  and  simplicity  of  our  system  may  be 
shown  by  the  fact,  that  Mr.  Chitty's  work  upon  £ng- 
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lish  practice  is  contained  in  no  less  than  four  ponderous 
Tolumes.  When  such  a  treatise  is  necessary  upon 
this  subject,  it  is  conclusive  evidence  that  a  reform  is 
needed.  Such  a  reform  is  about  being  made  in  the 
State  of  New  York,  which  has  heretofore  adopted  the 
English  modes  of  procedure,  and  there  is  reason  to  be* 
lieve  that  it  will  be  radical  and  complete.   . 

The  Revised  Statutes  necessarily  constitute  the 
basis  of  the  present  work.  In  some  instances,  such 
as  the  levy  of  executions  on  real  estate,  the  chapter 
has  been  merely  referred  to ;  as  they  are  supposed  to  be 
in  the  hands  of  every  lawyer,  and,  it  would  be  scarcely 
just  to  the  profession  to  make  a  mere  reprint  of  so 
many  pages  of  statutory  provisions,  which  require 
neither  comment  nor  explanation. 

The  rules  of  the  Court  of  Common  Pleas  and  of 
the  Supreme  Court  of  this  Commonwealth,  which 
they  are  expressly  authorized  to  make,  together  with 
those  of  the  Circuit  Court  of  the  United  States  for 
the  first  circuit  and  in  admiralty,  and  which  are  a  most 
important  part  of  the  system  of  practice,  are  printed 
in  the  Appendix.  These  rules  are  not  incorporated 
into  the  body  of  the  work,  for  the  same  reasons  that 
entire  chapters  of  the  Revised  Statutes  are  omitted. 
They  are  referred  to,  when  a  reference  seemed  to  be 
necessary.  It  is  to  be  presumed  that  every  lawyer 
will  make  himself  familiar  with  the  rules,  as  they  are 
not  less  binding  than  the  statutes,  upon  parties,  conn* 
sel  and  Judges.  Unless  a  power  of  dispensation  be 
reserved  by  the  rules,  they  cannot  be  set  aside  by  the 
Court.  Thus  where,  in  consequence  of  misinforma* 
tion  given  by  the  Judge  to  an  attorney,  a  plea  in  abate- 
ment was  not  filed  until  the  fifth  day  of  the  term,  and 
it  was  allowed  to  be  filed  afterwards,  the  proceeding 
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was  held  to  be  erroneous,  as  in  contravention  of  the 
rule.     Thompson  v.  HaUh^  3  Pick.  512. 

In  the  present  treatise,  the  mode  of  citing  authori- 
ties, which  has  been  generally  adopted  in  other  works 
upon  the  subject,  has  been  followed.  The  authorities 
are  given  in  the  text,  instead  of  being  placed  at  the 
foot  of  the  page.  Most  of  the  references  are  to  modern 
cases  and  ^*  the  latest  of  the  modern."  A  legal  work 
that  has  a  copious  or  even  redundant  quantity  of  cita- 
tions appears  to  show  industry  and  learning  on  the 
part  of  its  author ;  but  every  experienced  lawyer  knovirs 
that  this  labor  is  so  easy  that  it  is  nearly  mechanical. 
By  means  of  digests,  any  quantity  of  references  may 
be  cheaply  furnished  by  the  yard  or  perch.  Thus,  the 
principle,  that  parol  evidence  cannot  be  admitted  to 
contradict  a  written  instrument,  may  be  illustrated  by 
cases  enough  to  fill  a  large  volume. 

The  arrangement  of  the  chapters  is  intended  to  be, 
so  far  as  practicable,  the  history  of  a  cause  from  the  first 
origin  of  the  controversy  to  its  close ;  of  the  steps, 
which  may  be  successively  taken  from  the  moment  a 
client  applies  to  an  attorney,  for  his  professional  aid, 
to  the  time  when  he  has  exhausted  all  the  means 
afforded  by  the  law,  to  gain  his  suit,  or  to  correct  er- 
roneous proceedings  when  judgment  has  been  entered 
against  him. 

A  series  of  practical  forms,  which,  it  is  thought, 
may  prove  useful  to  the  profession,  are  added  in  the 
Appendix. 
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CHAPTER  11. 

PRELIMINARY    AND    PRECAUTIONART   MEASURES   BEFORE 
THE  COMMENCEMENT   OF   LEGAL  PROCEEDINGS. 

There  is  no  part  of  the  duty  of  an  attorney,  so  im^ 
portant  to  himself,  to  his  clients,  and  the  public,  as  a 
careful  attention  to  his  preliminary  measures.  Many 
a  good  cause  has  been  lost  because  an  action  has  been 
prematurely  commenced.  After  a  suit  is  brought  and 
process  served,  no  step  can  be  taken  without  notice  to 
the  adverse  party,  nor  generally  without  opposition 
and  great  peril  to  the  party  making  the  application. 
If  more  attention  were  universally  bestowed  upon 
cases  before  proceedings  were  instituted,  we  should 
hear  of  fewer  nonsuits,  petitions  to  amend,  motions 
for  continuance,  delay,  and  new  trials.  It  ought  to 
be  the  pride,  as  it  is  cleariy  the  duty  of  the  profession, 
to  see  that  justice  is  administered  *' speedily  and  with- 
out delay,"  and  it  is  useless  to  expect  it,  unless  both 
care  and  labor  are  bestowed  upon  every  case,  so  that 
it  shall  be  well  understood,  before  hostilities  are  actu- 
ally commenced.  This  injunction  is  the  more  impor- 
tant amongst  a  people,  who  are  proverbially  energetic 
and  hasty  in  action,  and  because  it  is  too  generally 
neglected.  The  first  inquiry  of  an  attorney,  who  is 
called  upon  to  commence  legal  proceedings,  should  be, 
whether  the  case  be  one  that  requires  the  instant  issue 
of  process.  There  are  many  cases  of  this  description, 
and  they  must  occur  frequently  in  the  practice  of  every 
lawyer.  A  debtor  is  about  to  abscond,  or  to  make  a 
conveyance  of  his  property  to  defraud  his  creditors ;  a 
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person  is  about  to  commit  an  irremediable  mischief; 
a  duel  is  to  be  fought ;  a  citizen  has  been  seized  and 
is  about  to  be  carried  awdj  ;  in  all  these  cases,  there 
is  little  time  for  inquiry,  and  it  is  the  duty  of  an  attor- 
ney to  act  with  the  utmost  promptitude.  In  regard 
to  all  such  matters  as  these,  an  accomplished  lawyer 
should  have  the  law  and  the  practice  at  his  fingers' 
ends.  It  may  be  stated,  with  entire  safety,  that  the 
first  qualification  of  an  attorney  is  to  be  so  familiar 
with  such  forms  of  proceeding  as  to  be  enabled  to  meet 
soch  cases  at  a  moment's  notice. 

But  these  are  exceptions  to  the  general  rule.  In 
most  cases  the  injury  has  been  done,  and  there  is  no 
need  of  haste.  There  is  a  fair  opportunity,  in  most, 
for  ample  preparation. 

If  there  be  no  urgent  necessity  for  immediate  ac* 
tion,  an  attorney  wiH  have  an  interview  with  his  cli- 
ent. ^*  Perhaps  of  all  precautionary  measures,  that  of 
obtaining  the  advice  and  assistance  of  a  professional 
person  before  adopting  any  step  is  the  most  important, 
since  very  few  individuals,  who  have  not  practised  as 
well  as  studied  the  law,  can  anticipate  on  every  occa- 
sion all  the  difficulties  that  may  arise,  or  what  may  be 
the  judicious  line  of  conduct  to  be  pursued. 

"  It  will  be  prudent  on  the  part  of  the  professional  ad- 
viser to  put  to  his  client,  in  the  first  instance,  and 
even  in  writing,  all  questions  in  the  slightest  degree 
connected  with  his  case,  so  as  to  anticipate  every  point 
that  might  thereafter  arise  in  the  course  of  the  expect- 
ed litigation ;  and  the  client  should  deliberately,  when 
time  will  allow,  answer  the  same  in  writing.  This 
and  a  subsequent  conference  would  probably  secure 
an  accurate  investigation  and  explanation,  which  would 
govern  every  step,  and  prevent  the  errors  and  defects 
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too  frequently  to  be  attributed  to  the  want  of  due  in* 
quiry  and  consideration  in  the  first  instance.  If  the 
client  be  precipitate  or  too  sanguine,  then  it  would 
be  further  advisable  to  examine  the  witnesses  to  the 
transaction  apart  from  the  client."  1  Chitty,  Gen. 
Prac.  436. 

In  examining  witnesses,  it  will  be  always  important 
to  ascertain,  whether  they  are  competent^  and  if  not, 
to  take  measures  to  remove  the  objection  to  their  com- 
petency, by  a  release  or  indemnity,  or  otherwise. 

It  may  be  highly  expedient,  in  some  cases,  to  open 
a  negotiation  with  the  adverse  party,  with  a  view  to 
the  adjustment  of  the  controversy.  This  course  can 
seldom  do  harm,  and  may  be  of  the  greatest  service, 
even  on  the  trial  of  a  case.  It  is  always  creditable  to 
the  profession  to  make  the  attempt,  in  all  cases  that 
admit  of  it.  "  No  one  of  experience  will  deny  that 
very  small  circumstances  and  judicious  conduct  of  a 
party  will  frequently  turn  the  scale  in  his  favor,  and 
still  more  frequently  influence  the  amount  of  damages." 
1  Chitty  on  Prac.  438. 

"  It  too  frequently  occurs  that  upon  a  client's  state- 
ments, a  suit  is  precipitately  commenced,  without^r5< 
ascertaining  the  evidence,  and  sufficient  inquiry  into 
the  detail  of  proofs  is  not  made  until  just  before  the 
trial,  after  much  expense  has  been  incurred,  and  then 
it  will  appear  from  want  of  adequate  evidence  the 
suit  is  not  sustainable  ;  this  is  grossly  absurd  and  cut- 
pable  negligence.^^    Lord  Tenterden.' 

^  Though  lawyeiB  are  not  supposed  to  be  greatly  addicted  to  the  leading 
or  quoting  poetry,  yet  truth  is  not  the  less  yaloable  because  it  is  expressed 

in  Terse. 

"  Be  tore  of  witnesses *; 
Tboagh  they  cost  moDcy,  want  no  store  of  witnesses ; 
I  hsTe  seen  a  handsome  cause  so  foully  lost,  sir, 
So  beastly  cast  away  for  want  of  witnesses." 

Beavmoni  if*  FUtdter. 
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As  a  most  important  part  of  the  sjstem  of  prelimi^ 
narj  measures  to  be  adopted  in  all  cases  that  admit  of 
them,  and  as  the  first  steps  in  those  cases  that  do  not^ 
but  immediately  after  the  commencement  of  process^ 
is  the  securing  of  evidence.^     If  the  witness  to  an  im« 

^  The  foUowiog  extnct  shows  the  importaiioe  of  attention  to  pieliniDary 


A  brisk  litigation  was  carried  on  in  the  Justices'  Court,  in  Boston,  last 
month,  which  afiorded  no  small  amusemeot  to  those  who  are  in  the  habit  of 
attending  the  sessions  of  that  semi-weekly  tribunal.  The  owner  of  a  shop, 
leased  by  the  month,  having  an  offer  of  higher  rent,  gave  the  occupant  notice 
to  quit.  The  latter  not  fancying  this  summary  mode  of  ejectment,  and  being 
disposed  to  keep  possession  as  long  as  possible,  refused  to  vacate  the  pre- 
mises, and  prooess  being  commenced  against  him,  he  retained  counsel  for 
the  express  purpose  of  **  fighting  off"  as  long  as  possible.  When  the  action 
came  on  or  trial  the  plaintiff  was  put  to  prove  his  case,  and  was  unable  to 
show,  by  competent  evidence,  that  the  tenant  had  received  legal  notice  to  quit 
**  Neithor  party  "  was  thereupon  entered;  and  the  plaintiff  made  a  fresh 
start.  When  the  second  action  came  on,  it  appeared  that  the  writ  was  un- 
fortunately made  a  day  too  soon,  and  the  defendant  took  judgment.  The 
VDliicky  plaintiff  immediately  dismissed  his  counsel,  and  ordered  another 
gentleman  to  commence  a  third  action,  who,  with  fresh  yigor,  renewed  the 
war.  But  he  also  failed  from  want  of  proof  of  the  day  when  the  rent  was 
payable,  and  the  defendant  took  a  second  judgment  for  costs.  The  plain- 
tiff appealed  to  the  Court  of  Common  Pleas,  and  entered  his  action ;  but 
in  a  few  days,  without  going  to  trial,  it  was  there  entered  '*  neither  party." 
The  plaintiff  gave  two  more  notices  to  quit ;  but  probably  growing  shy  of 
actions  to  get  possession,  commenced  no  suit  upon  either  of  them.  The 
truth  was,  the  defendant,  by  advice  of  his  counsel,  would  pay  his  rent  upon 
no  day  of  the  month,  except  under  a  protest  that  it  was  not  due,  and  in 
that  way  the  plaintiff  was  defeated  in  all  his  attempts  to  prove  what  was 
the  rent  day  by  the  admissions  of  the  other  party.  Meanwhile  the  two  last 
notices  to  quit  had  been  given,  and  the  plaintiff,  concluding  to  "  try  another 
heat,"  sued  for  the  last  month's  rent  and  put  a  keeper  into  the  defendant's 
shop,  when  the  latter  made  a  tender  of  the  amount  due  and  the  costs.  The 
plaintiff  nevertheless  entered  his  action,  insisting  that  he  was  entitled  to  all 
costo  till  judgment.  The  defendant  pleaded  the  tender,  and  the  Court  gave 
him  another  judgment  for  costs.  Another  month  passed,  and  another  action 
for  rent  was  brought  for  double  the  usual  sum,  the  tenant  having  been  in- 
formed that  if  he  remained  in  possession,  he  must  pay  additional  rent.  This 
action  is  returnable  to  a  term  of  the  Common  Pleas,  which  has  not  yet 
arriTcd,  but  as  soon  as  the  officer  took  possession,  the  defendant  took  ad- 
vantage of  the  insolvent  law  ;  the  messenger  took  possession  of  the  shop, 
and  the  plaintiff  u^  take  a  dividend,  if  any  is  declared.    4  Law  Rep.  164. 
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pqrtant  fact  or  to  a  single  fact  in  the  chain  of  evidence 
be  very  aged,  his  testimonj  should  be  taken  in  perpet* 
nam ;  other  cases  may  be  supposed,  from  the  known 
habits  of  the  individual,  where  it  would  be  expedient 
to  pursue  the  same  course.  So  of  a  transient  person, 
a  sailor,  or  other  person  having  no  fixed  abode. 

It  has  sometimes  been  made  a  question,  whether  an 
attorney  should  be  permitted  to  have  an  interview  with 
the  witnesses,  either  previous  to  the  commencement 
of  the  suit,  or  before  the  trial  in  Court.  It  cannot  be 
disguised  that  this  is  a  matter  of  some  delicacy.  In 
France  it  is  not  permitted  that  the  advocate  shall  even 
speak  with  the  witnesses.  After  all,  as  such  a  law  of 
practice  can  be  easily  evaded,  it  is  better  that  there 
should  be  an  unreserved  communication  with  the  wit- 
nesses. The  practice  is  attended  with  great  danger, 
and  the  only  security  is  the  honor  and  integrity  of  the 
profession.  How  can  a  lawyer  commence  an  action, 
without  knowing  the  evidence  upon  which  to  found  it; 
how  can  he  prosecute  it  without  knowing  the  evidence 
to  sustain  it?  It  is  reduced  to  the  simple  question, 
whether  an  attorney  shall  always  rely  upon  the  repre- 
sentations of  his  client,  or  be  allowed  to  see  and  ex- 
amine for  himself.  In  very  doubtful  cases  a  lawyer 
ought  not  to  set  himself  up  as  a  judge  both  of  law 
and  fact  It  is  related  of  Sir  Matthew  Hale,  that  he 
advised  against  the  institution  of  a  suit,  which  was 
afterwards  brought  by  another  person,  in  which  the 
client,  who  vainly  applied  to  him,  ultimately  recover- 
ed, and  that  Sir  Matthew  Hale  was  then  satisfied  that 
he  ought  to  have  prevailed.  This  incident  is  recorded 
in  his  own  memoirs.  The  true  course,  in  such  cases, 
is  to  advise  a  client  of  his  difficulties  in  sustaining  a 
suit. 
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There  remains  another  point  of  practice,  properly 
belonging  to  this  chapter,  which  is  even  more  impor- 
tant than  those  that  have  been  stated,  viz.  the  making 
a  brief.  Every  case  ought  to  be  so  prepared  that  if 
the  attorney  should  die  suddenly,  it  may  be  taken  up 
by  another.  A  brief  should  state  the  name  of  the  case, 
the  Court,  the  substance  of  the  evidence,  the  nature  of 
the  action,  the  issue,  the  points,  and  if  necessary,  the 
authorities  and  the  marginal  notes ;  the  names  of  the 
witnesses  in  the  order  in  which  they  are  to  be  called, 
and  the  points  to  which  they  are  expected  to  testify. 

The  following  questions,  amended  from  Chitty,  may 
be  useful  to  every  practitioner.^ 

1  QnestioDs  to  be  ooimklerad  and  aoBwerad,  which  in  the  natural  ooune 
of  litiga  on,  may  arise. 

I.  What  is  the  right  affected ;  private  or  public,  legal  or  equitable,  ab- 
solute OT  lelatiTe,  in  poeaession,  remainder  or  rcTeraion,  depending  on  a 
contract  or  oUierwiae  ? 

8.  Was  the  injury  public  or  private,  dvil  or  er'minal,  a  tort  or  a  breach 
of  contract,  with  or  without  force,  immediate  or  consequential,  a  nonfesr 
sance,  malfeasance  or  misfeasance  ? 

3.  What  is  the  remedy,  preventive,  or  capable  of  being  employed  by  the 
party  himself;  i  y  enforcing  specific  performance,  or  by  an  action  for  damar 
ge.1 

4.  Is  it  necessary  to  make  a  demand,  or  to  take  any  other  preliminary 
steps  before  the  commencement  of  any  hostile  measures  1 

5.  Has  the  injury  been  barred  by  the  statute  of  limitations  or  any  pre- 
sumption of  law  t 

6.  Who  was  the  wrong-doer,  and  how  and  by  whom  can  it  be  proved  that 
he  was  the  person?   Are  the  witnesses  competent  and  credible  ? 

7.  Is  the  complainant  the  proper  party  to  sue  ?  Is  he  under  any  disability 
as  an  infant,  alien,  &c  1 

8.  Is  it  proper  to  recommend  a  compromise,  reference,  &c.,  before  or 
after  suit? 

0.  Are  any  witnesses  absent  or  very  aged,  or  can  testimony  be  procured 
in  due  time,  and  what  measures  mast  be  taken  ? 

10.  Before  what  tribunal  should  the  case  be  brought,  and  if  there  be 
several  that  have  jurisdiction,  before  which  is  it  expedient  to  bring  it  ? 

II.  Is  it  necessary  or  expedient  to  retain  other  counsel? 
Id.  In  whose  names  must  the  proceedings  be  carried  on  ? 
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It  is  proposed  to  enumerate  some  of  the  most  im- 
portant cases,  in  which  a  demand  has  been  held  to  be 
necessary  previously  to  the  commencement  of  a  suit, 
and  the  principles  which  may  be  deduced  from  them. 

In  cases  of  marine  and  fire  insurance,  where  a  loss 
has  happened,  it  is  usually  stipulated  in  the  policy, 
that  certain  acts  shall  be  done  before  legal  proceed* 
ings  can  be  commenced,  such  as  proof  of  loss,  aflSda* 
vits  to  other  facta,  abandonment,  &c«  Whenerer  the 
parties  have  thus  contracted,  these  measures  must 
necessarily  be  taken,  and  it  will  be  necessary  to  prove 
them  on  the  trial. 

A  demand  is  necessary,  in  order  to  sustain  an  ac-^ 
tion  for  a  legacy.  Payne  v.  Smithy  12  N.  H.  34 ; 
Prescott  V.  Parker^  14  M.  R.  428.  But  where  it  was 
charged  upon  land,  and  the  executor  had  taken  pos- 
session of  the  land,  it  was  held,  that  no  demand  was 
necessary.  Pickering  v.  Pickenng^  6  N.  H.  120. 
When  a  woman  is  entitled  to  dower,  and  it  is  not 
assigned  to  her  by  the  heir  or  Judge  of  Probate,  she 
must  demand  it  of  the  person  seized  of  the  freehold 
at  the  time  of  the  demand,  and  may  not  commence 
her  action  before  the  expiration  of  a  month  from  that 
time.     Rev.  Stat.  c.  102,  §  2. 

13.  What  process  shall  be  employed  T  Shall  the  party  be  arrested,  on  bis 
personal  or  real  property  attached,  or  neither  t 

14.  On  the  part  of  the  defendant.  Is  the  process  regular,  properly  sued 
out,  served,  &c.,  and  is  the  action  brought  before  the  proper  tribunal  1 

15.  What  is  the  proper  defence,  and  how  can  it  be  proved  ? 

16.  "  What  should  be  the  conduct  of  the  plaintiff  and  defendant,  and 
their  counsel  or  attorney,  or  solicitor,  previous  to  and  pending  the  trial  or 
hearing?  " 

17.  What  should  be  the  verdict,  judgment  or  decree,  special  or  general, 
for  what  debt  or  damage,  costs,  &c.  t 

18.  ''  What  remuneration  should  be  made  by  the  client  to  his  attorney  or 
solicitor?  " 

19.  What  is  thb  law  or  the  case  I 
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Generallj  an  action  cannot  be  maintained  against 
a  factor  for  money  in  his  hands,  without  a  demand, 
unless  he  fail  to  account  in  a  reasonable  time  to  his 
principal,  or  send  him  an  untrue  account,  or  deviate 
from  the  usual  course  of  business,  or  violate  the  orders 
of  his  principal.     Chrk  v.  Moody ^  17  M.  R.  146. 

In  cases  of  sale  made  under  false  representations, 
the  partj  imposed  on  has  his  election  either  to  keep 
the  property  and  affirm  the  sale,  or  to  rescind  it ;  but 
if  he  elect  to  rescind  the  sale,  he  must  return  and 
restore  to  the  party  the  whole  of  the  consideration, 
whether  money,  goods,  or  securities,  received  by  way 
of  consideration  for  the  sale,  which  may  be  of  any 
value  to  either  party.  Thayer  v.  Tumerj  8  Met.  660, 
where  the  plaintiff  undertook  to  return  a  horse,  by 
putting  him  into  defendant's  yard  without  giving  notice 
to  the  defendant,  and  immediately  served  his  writ  on 
the  defendant,  it  was  held,  that  there  had  been  no 
effectual  restitution.  See  also,  KimbcUl  v.  Cunning- 
ham,  4  M.  R.  602;  16  M.  R.  319;  Perley  v.  Batch, 
23  Pick.  283.  If  one  obtains  goods  by  misrepresen- 
tation and  fraud,  and  sell  them  to  a  third  person,  who 
has  knowledge  of  the  fraud,  the  original  owner  may 
maintain  trover  for  them  against  such  third  person, 
without  any  previous  demand.  Stevens  v.  Austiny  1 
Met.  667. 

Upon  the  principle  recognized  in  these  cases,  if  an 
infant  have  purchased  goods  not  necessaries,  and 
when  applied  to  for  payment  they  remain  in  his  pos- 
session, and  thereupon  he  sets  up  his  infancy,  and 
insists  that  he  is  not,  on  that  account,  obliged  to  pay 
for  them,  the  vendor  may  demand  the  goods  and 
maintain  trover  for  them.  TaberviUe  v.  Whitehouse, 
1  C.  &  P.  94;  Maddox  v.  Mills,  1  M.  &  S.  738; 
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Badger  y.  Pkinney^  15  M.  R.  359.  And  it  is  assumed 
that  the  same  doctrine  would  extend  to  the  case  of  a 
married  woman,  who  has  purchased  goods,  and  whose 
contract  is  disaffirmed  by  her  husband.  Blackstone 
y.  ilfartm,  3  Buls.  308.  And  probably  to' persons  ly- 
ing under  similar  disabilitiesi  who  disaffirm  their  con- 
tracts for  that  reason. 

Where  the  contract  is  to  deliver  specific  articles, 
other  than  money,  a  demand  is  generally  necessary. 
Greenwood  v.  Curtis,  6  M.  R.  368;  Chandler  v. 
mnship,  13  M.  R.  310. 

And,  accordingly,  a  note  payable  in  specific  articles, 
cannot  be  given  in  evidence  under  the  count  for 
money  had  and  received,  (fVilson  v.  George^  10  N.  H. 
445,)  because  it  is  necessary  to  aver  and  prove  a  de- 
mand. So,  where  a  party  has  an  election  to  pay 
money,  or  deliver  an  article  with  compensation  for  the 
use  of  it,  a  demand  on  the  promissor  is  necessary  be- 
fore action.    Barker  v.  Jones,  8  N.  H.  413. 

In  all  cases,  however,  where  a  demand  is  necessary, 
it  is  competent  for  the  party  upon  whom  it  should 
be  made  to  waive  it,  either  by  his  express  declara- 
tions, or  by  acts  from  which  such  waiver  may  be  fairly 
inferred.  Thus,  where  an  insurer  refused  payment 
of  a  loss,  on  the  ground  of  the  unseaworthiness  of  the 
vessel,  he  was  held  to  have  waived  his  right  to 
further  preliminary  proof  of  loss  than  he  had  received. 
Martin  v.  Fishing  Ins.  Co.  20  Pick.  389.  And  it  may 
be  stated  as  a  general  principle,  uniformly  adhered  to 
by  the  Courts,  that  proof  of  those  preliminary  meas- 
ures, which  would  otherwise  be  necessary,  will  not 
be  required,  where  the  party  has  disabled  himself  from 
performing  the  request,  if  it  were  made,  or  where  it 
has  become  impossible  by  the  act  of  God,  or  where. 
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for  any  reason,  it  would  be  a  mere  idle  ceremony. 
Thus,  where  the  owner  of  cattle  impounded,  replevied 
them  within  twenty-four  hours  after  they  were  im- 
pounded, and  the  Rev.  Stat.  c.  113,  ^  8,  gave  twenty- 
four  hours  to  the  person  impounding  to  notify  the  owner, 
it  was  held,  that  the  owner  could  not  afterwards 
object  that  he  had  not  received  such  notice.  fVUd  v. 
Skinner^  23  Pick.  251.  So,  where  a  demand  was 
made  on  a  third  person  for  money  in  his  hands,  and 
the  demand  was  made  for  more  than  the  party  was 
entitled  to  receive,  and  was  therefore  improperly  made, 
but  he  refused  to  pay  anything,  the  demand  was  held 
to  be  sufficient  to  authorize  an  action.  Hutchins  v. 
Gilman,  9  N.  H.  359.  In  the  case  of  Turner  v.  Tkay- 
er,  before  referred  to,  (8  Met.  650,)  the  defendant 
having  sent  word  to  the  plaintiff  that  he  would  not 
take  back  his  horse,  it  was  held,  that  no  returi^  was 
necessary  to  enable  the  plaintiff  to  maintain  replevin. 
So,  where  an  agent  denied  his  liability  to  account  with 
the  plaintiff,  it  was  held,  to  be  a  waiver  of  his  right  to 
object  that  no  demand  had  been  made  upon  him  at  a 
different  place,  where  it  properly  should  have  been 
made.  Brigham  v.  Clark^  20  Pick.  43.  So,  where 
there  was  a  denial  of  right  to  the  property  in  an  alleged 
case  of  trust.  Ayer  v.  Ayer^  16  Pick.  327.  In  Web- 
ster  V.  Coffin^  14  M.  R.  196,  the  receipter  of  a  vessel 
attached  by  an  officer  had  delivered  her  to  the  owner, 
and  she  had  gone  to  sea,  so  that  the  receipter  could 
not  have  delivered  her  if  demanded  within  the  thirty 
days  after  final  judgment,  he  was  held  liable  to  the 
officer  without  any  demand.  These  are  but  illustra- 
tions of  the  general  principle,  which  might  be  extended 
to  a  very  great  length,  but  sufficient  for  a  work  of  this 
description.    In  Dill  v.  fVareham,  8  Met.  438,  where  a 
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party  received  money  on  a  contract,  which  he  had  no 
authority  to  make  and  refused  to  fulfil,  the  party  who 
had  advanced  certain  money  on  the  contract  recovered 
it  back,  and  it  was  held,  that  no  demand  was  neces- 
sary. 

Where  there  are  several  persons  liable,  it  is  gene*- 
rally  sufficient  to  make  a  demand  upon  one  only ; 
Grimvold  v.  Plumb^  13  M.  R.  298,  which  was  the  case 
of  two  receipters  of  personal  property  attached  by  an 
officer  and  a  demand  upon  one,  the  undertaking  being 
joint. 

But  the  Union  Bank  v.  ffi^i^,  8  Met.  611,  would 
seem  to  qualify  the  general  principle.  It  would  ap- 
pear to  be  the  result  of  the  reasoning  of  the  Court, 
that  in  cases  of  partnership  and  of  other  joint  liabili- 
ties, all  the  partners  are  affected  by  the  knowledge  of 
one ;  Ji)ut  in  respect  to  mere  joint  and  several  promis- 
sors  on  a  note,  they  are  not  partners,  and  if  a  demand 
is  necessary  to  be  proved  in  order  to  bind  third  per- 
sons, such  demand  upon  each  must  be  proved.  The 
same  principle  is  recognised  in  Shepard  v.  Hawly^ 
1  Conn.  367,  and  Sayre  v.  /Wcfc,  7  Watts  &  Serg. 
383.  In  all  cases,  therefore,  where  a  demand  is  ne- 
cessary in  order  to  maintain  an  action,  and  there  are 
several  defendants,  it  would  be  expedient,  unless  their 
liability  is  clearly  joint,  and  not  joint  and  several,  to 
make  a  demand  upon  each. 

If  a  party  have  illegally  taken  away,  (Bishop  v. 
Montagu^  2  Saund.  47,  n.  (o),  Cro.  Eliz.  824 ;  Somer- 
set V.  Jarvisy  6  Moore,  56,)  or  wrongfully  assumed  the 
right  to  goods,  (Lovell  v.  Martin,  4  Taunt.  799 ; 
Grange  v.  George,  5  B.  &  C.  149,)  in  a  manner,  which, 
in  the  very  taking  or  holding  constituted  a  conversion, 
no  demand  is  necessary,  and  the  right  to  sustain  an 
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action  of  trover  is  already  complete.  Boise  v.  Knox^ 
10  Met  40 ;  Salisbury  v.  Gourgas,  lb.  442.  But  in 
other  cases,  where  the  original  taking  was  lawful,  and 
the  detention  only  illegal,  it  is  absolutely  necessary. 
A  demand  and  refusal  are  only  presumptive  evidence 
of  conversion,  and  may  be  explained.  In  making  a 
demand,  the  value  of  the  goods  should  be  so  fully  de« 
scribed,  as  at  least  not  to  mislead.  Leaving  a  written 
demand  at  the  residence  of  a  party  is  sufficient,  if 
followed  by  a  general  and  absolute  refusal  to  deliver 
the  goods ;  Logan  v.  Houlditch^  1  £sp.  R.  22 ;  but 
it  is  apprehended  that  this  will  not  be  sufficient,  where 
there  is  no  obligation  on  the  party  to  incur  the  ex- 
pense of  conveyance  to  the  person  demanding.  1 
Chitty,  Prac.  667. 

Where  goods  are  seized  by  a  sheriff  as  the  property 
of  a  person,  who  has  them  on  hire  for  a  term,  it  is  ad- 
visable, and  may  be  necessary,  according  to  a  late  case 
{Dean  v.  Whitaker,  1  C.  &  P.  447),  for  the  reversioner 
to  give  notice  that  they  were  hired  for  a  term,  and 
that  they  were  the  property  of  the  reversioner,  and 
that  the  sheriff  must  sell  only  the  limited  or  temporary 
interest.  If  the  reversioner  have  actual  knowledge 
of  the  seizure,  his  neglect  to  give  notice  would  be  very 
strong  evidence,  at  least,  against  his  right. 

Where  a  demand  is  made  by  an  attorney,  the  party 
has  a  right  to  require  reasonable  evidence  of  his  au- 
thority ;  but  if  no  exception  be  taken  at  the  time,  a 
subsequent  commencement  of  the  suit  by  the  party  in 
wnose  behalf  it  was  made,  claiming  under  such  de- 
mand is  a  ratification  of  it,  and  is  primd  facte  evidence, 
at  least,  that  it  was  made  by  his  authority.  Payne  v. 
Smith,  12  N.  H.  34. 

As  to  the  place  where  a  demand  should  be  made,  it 
2* 
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must  no  doubt  be  made  properly  and  reasonably,  ac- 
cording to  the  nature  of  the  case.  Where  one  prom* 
ised  to  deliver  articles  when  called  for,  a  demand  at 
his  dwelling-house,  though  he  was  absent,  was  held  to 
be  proper,  (Mason  v.  Briggs^  16  M.  R«  453 ; )  and  it 
was  held  to  be  necessary  to  make  it  at  defendant's 
house,  (in  Barber  v.  Jones^  8  N.  H.  413,)  where  the 
defendant  had  his  election  to  pay  for  a  clock,  or  return 
it  and  pay  for  its  use. 

If  a  demand  be  necessary,  it  should  be  made,  not 
only  at  a  proper  place,  but  at  a  proper  time.  Thus, 
where  a  demand  was  made  by  the  payee  on  the  maker 
of  a  note  at  eight  o'clock  of  the  morning  of  the  day 
when  it  became  payable,  and  payment  not  being 
made,  a  suit  was  immediately  commenced,  it  was  held 
to  be  premature.  Lunt  v.  Adams^  17  Maine,  230.  In 
the  case  of  Staples  v.  Franklin  Bank,  1  Met.  43,  the 
question  was  raised,  whether  a  note  could  be  put  in 
suit  on  the  last  day  of  grace,  and  if  so,  at  what  time 
on  that  day,  and  all  the  leading  English  and  American 
authorities  are  cited  in  the  elaborate  and  learned  opin- 
ion of  the  Court.  It  was  held,  that  if  payment  be 
demanded,  at  any  reasonable  hour,  on  the  last  day  of 
grace  and  refused,  an  action  may  be  instantly  com- 
menced against  the  promissor,  and  after  actual  or  con- 
structive notice,  against  the  indorser. 
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CHAPTER  III. 

ATTORNETB. 

Bt  the  eighty-eighth  chapter  of  the  Revised  Statutes, 
any  citizen  of  the  Commonwealth,  of  the  age  of 
twenty-one  years,  and  of  good  moral  character,  who 
shall  have  devoted  three  years  to  the  study  of  the  law, 
in  the  office  of  some  attorney  within  this  State,  shall 
be  admitted  to  practice  as  an  attorney  in  any  Court 
of  this  Commonwealth.  When  satisfactory  proof  of 
these  facts  is  furnished,  either  to  the  Supreme  Court 
or  to  the  Court  of  Common  Pleas,  which  is  usually 
done  by  the  certificates  of  the  attorneys,  with  whom 
he  has  studied,  he  is  admitted  on  motion  and  without 
examination. 

When  a  person  shall  not  have  studied  three  years, 
within  the  State,  be  may,  on  the  recommendation  of 
any  attorney  within  this  Commonwealth,  petition  to 
be  examined,  and  the  Court  is  required  to  appoint  a 
suitable  time  and  place  for  such  examination,  and  if 
satisfied  therewith,  to  admit  him.  The  rules  of  the 
respective  Courts  on  this  subject  will  be  found  in  the 
Appendix. 

A  person  who  has  been  admitted  to  the  highest 
Court  in  another  State,  on  becoming  an  inhabitant  of 
this,  may  be  admitted  to  practice  here,  upon  satisfac- 
tory evidence  of  his  good  moral  character  and  profes^ 
sional  qualifications.  In  practice,  such  persons  are 
admitted  on  motion. 

The  distinction  between  counsellors  and  attorneys 
is  abolished,  and  when  a  person  is  admitted  in  either 
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Courty  he  is  entitled  to  practice  in  all  the  Courts  of 
the  Commonwealth. 

Any  person,  of  good  moral  character,  may  manage, 
prosecute  or  defend  a  suit,  for  any  oth^r  person,  pro- 
vided he  is  specially  authorized,  in  writing,  or  by  per- 
sonal nomination  in  open  Court,  and  parties  may  also 
appear  personally,  but  no  more  than  two  persons  for 
each  party  shall  be  allowed,  except  by  permission  of 
the  Court. 

These  statutory  provisions  have  been  in  operation 
for  about  eleven  years,  and  have  effected  but  a  very 
slight  change  in  the  character  of  the  profession  or  the 
mode  of  conducting  legal  business.  Very  few  persons 
are  known  to  have  availed  themselves  of  the  privilege 
of  managing  their  own  causes,  and  very  few  young 
men  have  applied  for  admission  until  they  have  studied 
three  years.  Applications  to  be  examined  are  rarely 
made  to  the  Supreme  Cotirt,  and  the  practice  recently 
introduced  by  the  Court  of  Common  Pleas  of  conduct- 
ing the  examinations  in  open  Court,  has  proved  to  be 
a  salutary  check  upon  the  eagerness  of  youthful  stu- 
dents to  rush  into  the  profession.  The  restriction  of 
two  counsel  to  each  party  has  been  construed  to  mean, 
that  but  two  persons  shall  be  actively  employed  in  the 
examination  of  witnesses  and  the  argument  of  ques- 
tions in  Court.  Commonwealth  v.  Knapp^  10  Pick.  478. 

There  are  certain  classes  of  persons,  who  are  not 
permitted  to  sue  or  to  defend  personally  or  by  attor- 
ney. Infants  must  sue  by  guardian  or  prochein  amie 
and  any  person  may  bring  an  action  in  the  name  of 
an  infant  as  his  next  friend.  Miles  v.  Boyden^  3  Pick. 
213 ;  Smith  v.  Floydy  1  Pick.  276.  They  sue  by  guar- 
dian, when  they  are  under  guardianship,  and  by  pro- 
chein amiej  when  not.     If  the  Court  neglect  to  ap- 
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point  a  guardian  ad  litem  for  an  infant  respondent  in 
a  petition  for  partition,  the  judgment  for  partition  is 
not  absolutely  void,  but  it  is  voidable  bj  him  and  his 
privies  in  blood,  but  by  no  other  persons.  Austin  v* 
Trustees^  8  Met.  196.  Where  a  previous  demand  is 
necessary,  as  in  case  of  a  legacy,  the  action  must  ne- 
cessarily be  by  guardian,  and  infants  must  always  (fe- 
fend  by  guardian.  Married  viromen  must  appear  in 
person  for  the  purpose  of  pleading  coverture.  Oulds 
V.  Sansom^  3  Taunt.  261.  In  cases  of  idiocy,  lunacy, 
and  insanity,  if  the  fact  be  made  known  to  the  Court, 
such  measures  are  taken,  by  the  appointment  of  a 
guardian  ad  litem^  or  otherwise,  as  to  protect  the  rights 
and  interests  of  the  incompetent  party,  which  all 
Courts,  including  Justices  of  the  Peace,  are  specially 
authorized  to  do  by  Rev.  Stat.  c.  79,  §  8,  and  c.  76, 
^  12.  Clark  v.  GUmanton,  12  N.  H.  615.  If  an  in- 
fant plead  by  attorney  and  the  fact  appear,  the  plea 
will  be  treated  as  a  nullity,  and  a  guardian  ad  litem  be 
appointed,  who  may  plead  de  novo.  Mitchell  v.  King" 
many  6  Pick.  431.  It  is  the  duty  as  well  as  the  inter- 
est of  a  plaintiff  to  move  for  the  appointment  of  a 
guardian  to  an  infant,  and  in  all  the  cases  of  disability 
above  mentioned,  as  the  judgment  will  be  otherwise 
reversible  for  error.  Bac.  Abr.  Infancy,  K.  2.  In 
prosecutions  for  bastardy,  if  the  complainant  be  an 
infant,  she  need  not  act  by  prochein  amie  or  guardian, 
nor  can  her  guardian  control  or  dismiss  the  proceed- 
ings.   Low  V.  Mitchell,  18  Maine  R.  372. 

The  Privileges  and  Restrictions  of  Attorneys. 

When  an  attorney  has  been  regularly  admitted  to 
practice,  in  any  of  the  modes  above  mentioned,  he  is 
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not  required  to  file  any  written  evidence  of  bis  author- 
ity to  appear,  nor  can  he  be  questioned  as  to  his  right 
to  appear  after  the  first  term.  Rules  of  C.  Pleas,  IV. 
Judge  Howe  expresses  the  opinion  that  the  rule  must 
be  construed  to  mean,  that  the  opposite  party  shall  not, 
after  that  time,  question  the  attorney,  and  not,  that  he 
may  not  show  his  want  of  power.  He  may  prove  at 
any  time  that  the  suit  is  prosecuted  or  defended  with- 
out authority,  and  it  will  be  dismissed.  Howe's  Prac. 
32.  If  an  attorney  appear,  that  fact  is  always  deemed 
sufficient  for  the  opposite  party  and  the  Court.  By 
licensing  attorneys,  the  Courts  recommend  them  to 
public  confidence.  These  principles  have  been  recog- 
nised in  all  the  respectable  Courts  of  the  Union. 
0560m  V.  Bank  of  U.  S.,  9  Wheaton,  738 ;  Smith  v. 
Bowditchj  7  Pick.  137,  where  notice  was  given  to  the 
attorney  of  record,  and  held  to  be  binding,  though  the 
party  disavowed  his  authority.  But  in  Brewer  v. 
Holmesj  1  Met.  288,  a  review  was  granted  on  proof 
that  the  attorney,  who  entered  his  name  of  record 
for  the  defendant,  was  not  authorized  by  him,  and 
in  Hall  v.  Williams,  6  Pick.  232,  where  the  effect 
of  judgments  of  other  States  was  very  elaborately 
discussed,  the  Court  say  that  when  the  record  of  such 
judgment  sets  forth  that  the  party  appeared  by  an 
attorney  duly  authorized,  it  is  only  pritnd  fade  evi- 
dence of  the  fact,  and  it  may  be  contested,  as  was  al- 
lowed also  in  Aldrick  v.  Kinsey,  4  Conn.  380.  The 
question  was  again  discussed  very  fully  in  4  Met.  333, 
where  the  same  principles  were  reaffirmed  and  fortified 
by  a  reference  to  decisions  in  New  York  and  Virginia. 
In  Robson  v.  Eaton^  1  T.  R.  62,  where  a  party  was 
sued,  and  paid  the  money  demanded  into  Court,  and 
it  was  taken  out  by  plaintiff's  attorney,  and  it  turned 
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out  that  the  power  of  attorney,  under  which  plaintiff's 
counsel  acted,  was  forged,  it  was  held  no  bar  to  a  sec- 
ond action  for  the  same  cause. 

The  later  decisions,  therefore,  do  not  give  to  the 
appearance  or  acts  of  an  attorney  that  conclusive  char- 
acter which  was  formerly  assigned  to  them.  There 
can  be  no  reason,  why  a  person  should  not  be  permitted 
to  prove  that  one  who  undertook  to  act  as  his  agent  or 
attorney,  was  never  authorized  to  represent  him.  The 
true  principle  seems  to  be,  that  the  appearance  of  an 
attorney  is  sufficient  to  authorize  the  Court  to  proceed. 
The  opposite  party  may  question  him  as  to  right, 
at  the  first  term,  and  if  he  be  not  in  fact  authorized 
and  make  false  representations,  he  would  undoubtedly 
be  liable  to  such  party. 

Attorneys  are  exempted  from  serving  as  jurors. 
Rev.  Stat.  c.  95,  ^  2,  though  they  have  retired  from 
practice,  and  engaged  in  other  pursuits.  Ex  parte 
Swetif  20  Pick.  1.  They  are  not  bound  to  produce  any 
paper  entrusted  to  them  by  their  clients.  8  M.  R. 
370,  Anon. 

No  attorney  can  appear  in  any  Court  in  the  trial  of 
a  cause,  which  he  has  previously  determined  as  a  Jus- 
tice, Rev.  Stat.  c.  85,  ^  34,  or  as  a  Judge,  c.  89,  ^  8; 
nor  can  a  Judge  or  Register  of  Probate  appear  in  any 
suit  or  matter  which  may  depend  on  or  relate  to  sen- 
tences and  decrees  in  the  Probate  Court.  R.  S.  c.  83, 
§  26,  27.  Judges  of  Probate  and  Masters  in  Chan- 
cery are  prohibited  from  being  in  any  way  the  coun- 
sel or  attorney  of  the  party,  in  relation  to  any  matters 
connected  with  the  proceedings  under  any  assign- 
ments, over  which  they  may  have  exercised  any  of 
the  powers  given  them  by  the  insolvent  law.  Stat. 
1338,  ^17.     District  attorneys  cannot  be  concerned 
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as  couDsel  or  attorney  for  either  party,  in  any  civil 
action  depending  on  the  same  state  of  facts,  as  any 
criminal  prosecution  to  which  it  shall  be  their  official 
duty  to  attend.  Rev.  Stat.  c.  IS,  §  46.  No  attorney  can 
purchase  notes,  demands,  and  other  rights  of  action, 
or  directly  or  indirectly  loan  or  advance,  or  agree  to 
loan  or  advance,  money,  &c.  for  the  purpose  of  procure 
ing  himself  to  be  employed  in  their  collection,  or  mak- 
ing profit  from  their  collection ;  Rev.  Stat.  c.  89,  §  5, 6, 
Allen  V.  BawkSi  13  Pick.  89 ;  and  the  same  prohibition 
is  extended  to  constables,  coroners,  sheriffs,  and  Jus- 
tices, who  are  also  prohibited  from  appearing  as  attor- 
neys in  any  Court,  and  from  drawing,  making,  filling 
up  or  altering  any  writ,  declaration,  plea  or  process  for 
any  such  party.  In  10  Pick.  45,  where  an  officer  al- 
tered a  writ,  it  was  held,  that  the  attachment  was 
void. 

The  Powers  of  attorneys,  although  extensive,  are 
nevertheless  subject  to  many  restrictions  and  limita^ 
tions. 

They  have  power  to  bind  their  clients  by  agree- 
ments entered  upon  the  record,  or  by  writings  filed  in 
the  case,  or  by  admissions  made  on  the  trial  of  a  cause, 
Howe,  38.  Union  Bank  v.  Grayj  5  Peters,  R.  99. 
They  may  generally  do  everything  necessary  and  proper 
in  conducting  the  suit,  become  nonsuit,  or  refer  the  suit, 
(Cary  v.  TutTierj  6,  J.  R.  51 ;)  appeal  from  a  judgment, 
and  bind  their  clients  by  a  recognizance  to  prosecute 
the  appeal,  {Adams  v.  Robinson^  1  Pick.  461 ;)  but  it 
is  doubtful  whether  they  can  do  this  without  express 
authority,  and  they  can  of  course  receive  the  amount 
due  on  an  execution  or  judgment  and  discharge  it. 
But  they  cannot  compromise  a  suit,  (Backland  v.  Con% 
way,  16  M.  R.  396;  Holker  v.  Parker,  7  Cranch,  436;) 
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sor  discbarge  a  debt  on  receiving  collateral  security 
for  a  larger  amount  than  the  debt,  (Parker  y.  Downiru^^ 
13  M.  R.  4^5;)  nor  discharge  a  debtor  from  imprison- 
ment without  satisfaction,  (Langdon  v.  Potter ^  13  M. 
R.  319 ;  Lewts  v.  Gamage^  1  Pick.  347 ;)  and  it  has 
even  been  held  in  New  York,  that  if  the  gaoler  dis- 
charge him  on  such  order,  he  will  be  liable  for  an  es- 
cape, (Jackson  v.  Bartlett^  8  J.  R.  461  ;  Kellogg  r. 
Gilbert^  10  J.  R.  220.)  They  may  elect  and  control 
the  remedy^  and  all  the  proceedings  arising  out  of,  and 
connected  with  it,  but  they  cannot  release  or  discharge 
the  cause  of  action,  without  receiving  payment,  /en- 
ney  v.  Delesdemier^  20  Maine,  183*  They  have  no 
authority  to  release  the  indorser  of  a  note  or  the  lia- 
bility of  a  person  to  pay  costs  to  make  them  compe- 
tent witnesses.  York  Bank  v.  Appleton,  17  Maine  R. 
65 ;  Springer  v.  Whipple^  lb.  361.  A  delivery  by  a 
witness  of  a  release  of  all  interest  in  a  suit  to  the  at- 
torney of  the  party  calling  him,  is  a  good  delivery  to 
the  party.    Stephenson  v.  Mudgettj  10  N.  H.  341. 

The  power  of  an  attorney  to  commence  and  prose- 
cute a  suit,  is  revoked  by  the  death  of  the  constituent ; 
and  without  a  new  retainer  he  has  no  authority  to  ap- 
pear in  the  suit  for  an  executor  or  administrator,  (Glea- 
son  V.  Dodd^  4  Met.  333,)  where  an  attorney  suggested 
the  death  of  the  plaintiff,  and  caused  the  appearance 
of  the  administrator  to  be  entered.  It  was  held,  that 
he  acted  without  authority.  Palmer  v.  Reiffensteini 
1  Man.  &  Gran.  94;  Gale  v.  Tappan,  12  N.  H.  146. 
His  power  is  also  revoked,  if  the  client  himself  assume 
the  management  of  the  debt,  by  taking  the  execution 
into  his  own  hands,  or  otherwise.  Parker  v.  Downing^ 
13  M.  R.  466.  Otherwise  it  continues  as  long  as  he 
keeps  the  execution  alive.  6  Peters,  99. 
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An  attorney  has,  of  course,  powers  co-extensive 
with  his  duties^  and  his  doties  are,  generally,  care, 
skill,  and  integrity,  and  if  he  be  not  deficient  in  any 
of  these  essential  requisites,  he  is  not  responsible  for 
any  error  or  mistake  arising  in  the  exercise  of  his  pro- 
fession. "  They  ought  to  be  protected,  where  they  act 
to  the  best  of  their  skill  and  knowledge ;  but  every 
man  is  liable  to  error,  and  I  should  be  very  sorry,  that 
it  should  be  taken  for  granted,  that  an  attorney  is  an- 
swerable for  every  error  or  mistake,  and  liable  to  be 
punished  for  it,  by  being  charged  with  the  debt  sued 
for.  Not  only  counsel,  but  Judges  may  differ,  or 
doubt,  or  take  time  to  consider ;  therefore  an  attorney 
ought  not  to  be  liable  in  cases  of  reasonable  doubt." 
Lord  Mansfield,  in  PiU  v.  Yalder,  4  Burr.  2061. 
But  in  ordinary  cases,  if  an  attorney  be  deficient  in 
skill  or  care,  by  which  a  loss  arises  to  his  client,  he  is 
liable  to  a  special  action  on  the  cases  for  damage. 
He  is  made  liable  by  Rev.  Stat.  c.  88,  ^  25,  to  the 
party  injured,  ^^  for  any  deceit,  malpractice  or  other 
gross  misconduct,"  and  is  also  liable  to  be  emoved 
for  the  same  causes  by  the  Court. 

The  duty  of  an  attorney  is  not  confined  merely  to 
the  original  suit,  in  which  he  was  first  retained,  but 
extends  to  such  subsequent  proceedings,  as  in  the  ex-^ 
ercise  of  a  reasonable  discretion,  may  effect  the  ulti- 
mate object  for  which  the  suit  was  instituted.  If  bail 
have  been  taken,  it  is  his  duty  seasonably  to  sue  the 
bail.  Dearborn  y.  Dearborn,  15  M.  R.  316.  So,  where 
an  erroneous  judgment  has  been  entered  to  cause  it  to 
be  reversed.  Grosvenor  v.  Danforthj  16  M.  R.  74. 
Where  an  attorney  causes  property  to  be  attached 
and  it  is  replevied,  it  is  his  duty  to  act  in  the  defence 
of  the  replevin  suit,  and,  if  the  defendant  prevails,  to 
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move  for  a  return  of  the  property.  Smalltjoood  v. 
Norton,  20  Maine,  83. 

An  attorney  is  bound  to  follow  the  instructions  of 
his  client,  and  if  he  disobey  them,  and  a  loss  happen 
thereby,  he  will  be  responsible.  Gilbert  v.  Williams, 
8  M.  R.  61.  Where  an  attorney  omitted  the  word 
^'  hundred  "  in  making  a  writ,  whereby  a  loss  hap- 
pened, it  was  held  to  be  negligence,  and  to  give  a  good 
cause  of  action  against  him.  Vamum  v.  Martin,  15 
Pick.  440.  If  an  attorney  act  without  authority  or 
exceed  it,  he  will  be  answerable  to  any  party  injured 
thereby,  upon  the  same  principle  that  other  agents  are 
made  answerable  in  such  cases. 

The  Rev.  Stat  c.  88,  §  28,  gives  a  lien  to  an  attor- 
ney <*  who  shall  be  lawfully  possessed  of  an  execution, 
in  favor  of  his  client,  for  the  .amount  of  his  fees  and 
disbursements  in  the  cause,"  protecting  any  payment 
made  to  the  judgment  creditor,  without  notice  of  the 
lien. 

Upon  the  construction  of  this  statute,  it  has  been 
held,  that  the  term  **  fees  and  disbursements  "  means 
only  taxable  costs.  Ocean  Ins.  Co.  v.  Rider,  22  Pick. 
210.  In  Little  v.  Rodgers,  2  Met.  478,  where  the 
plaintiff  recovered  a  judgment  for  his  debt,  and  the  de- 
fendant his  costs  (under  the  statutes  respecting  usury), 
the  Court  ordered  the  plaintiff  to  pay  the  defendant's 
costs  to  the  extent  of  his  attorney's  lien  for  fees  and 
disbursements,  and  the  balance  to  be  set  off  against 
the  plaintiff's  execution. 

By  the  statute  of  1810,  c.  84,  the  same  lien  was 
given  to  an  attorney,  in  the  same  words,  upon  any 
^'judgments  or  executions,"  and  it  was  determined 
that  this  lien  existed  only  by  virtue  of  the  statute,  and 
not  at  common  law.    Baker  v.  Cook,  11  M.R.  236; 
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Dunklee  y.  Locke^  13  M.  R.  625.  In  Buret  r.  Baret^ 
8  Pick.  342,  the  debts  were  set  off  on  two  judgments^ 
but  not  the  costs.  But  where  the  plaintiff  settles  the 
action,  without  or  against  the  consent  of  his  counsel, 
or  if  after  judgment  he  does  the  same  thing  or  releases 
the  judgment,  the  counsel  has  no  remedy  but  an  ac- 
tion for  his  fees  against  his  client.  Getchell  v.  Clark, 
5  M.  R.  309.  In  Maine,  on  a  similar  statute,  it  was 
held,  that  an  attorney  had  a  lien  on  a  judgment  for 
his  costs,  which  the  creditor  cannot  discharge,  which 
he  may  enforce  by  an  action  on  the  judgment  in  the 
name  of  the  creditor,  though  the  judgment  has  been 
discharged.  Stone  v.  Hyde,  22  Maine,  318.  The 
matter  has  since  been  regulated  by  the  Revised  Sta- 
tutes of  that  State,  c.  117,  ^  1,  37. 

This  is  a  statutory  lien,  and  upon  these  authorities, 
and  especially  upon  the  phraseology  of  the  Revised 
Statutes,  **  possessed  of  an  execution,"  it  seems  clear 
that  it  gives  to  an  attorney  nothing  more  than  a  lien 
upon  an  execution  in  his  possession,  to  the  extent  of 
the  taxable  costs. 

At  common  law,  an  attorney  has  a  lien  for  his  costs, 
upon  any  paper  of  his  client,  which  may  come  into 
bis  hands,  for  his  whole  account  or  a  balance.  Steven- 
son V.  Blacklock,  1  M.  &  S.  636.  «<  Whether  an  at- 
torney has  a  lien  in  this  State  upon  the  papers  of  his 
client  in  his  hands  for  his  fees,  has  never  been  ex- 
pressly settled ;  but  there  seems  to  be  no  reason  why 
he  should  not,  according  to  the  common  law,  which 
remains  unaltered  in  this  respect."  Howe,  47.  But 
this  right  has  since  been  recognized  in  Dennet  v.  CtUts, 
11  N.  H.  163,  where  it  was  held  that  the  lien  was  not 
extinguished  by  notes  or  acceptances  for  the  amount 
of  the  bill,  where  they  had  been  dishonored,  and  in 
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is  the  great  difficulty  of  brioging  the  parties,  counsel, 
and  referees  together.  No  one,  who  has  not  had  ex- 
perience upon  this  subject,  can  be  aware  of  the  labor 
required  to  obtain  the  first  meeting.  The  only  remedy 
for  the  evil,  which  the  writer  can  suggest,  is  the  ap- 
pointment of  an  energetic  and  rigid  chairman.  In  a 
recent  case,  where  three  ex-Judges  were  referees,  the 
first  meeting  was  adjourned  for  about  two  months,  to 
a  day  certain  as  was  supposed.  It  appeared,  about 
the  time  when  the  adjourned  meeting  was  to  be  held, 
that  each  of  the  referees  had  made  a  memorandum  of 
a  different  day,  and  one  of  them  differed  a  week  from 
the  two  others.     Such  cases  are  by  no  means  rare. 

There  are  cases,  nevertheless,  where  a  reference  is 
eminently  proper  and  advisable ;  as  in  family  quarrels, 
where  it  is  desirable  to  avoid  publicity,  or  where  a  ju- 
dicious referee  may  act  the  part  of  a  pacificator ;  cases 
of  long  and  involved  transactions,  which  cannot  be 
conveniently  investigated  in  Court.  In  all  cases, 
where  a  single  referee  can  be  agreed  upon,  he  should 
be  a  man  of  high  character,  conversant  with  the  law 
and  the  rules  of  evidence,  and  the  nature  of  his  duties, 
and  such  a  person  should  invariably  be  made  chair- 
man of  the  board  where  it  consists  of  more  than  one 
person.  One  of  the  great  objections  to  references  is, 
that  incompetent  persons  are  chosen  to  the  office,  and 
when  this  objection  is  removed,  it  may  be  a  most  just 
and  satisfactory  tribunal. 

There  are  several  kinds  of  arbitration,  which  will 
be  mentioned  in  their  order. 

1.  The  lowest  and  most  objectionable,  on  every  ac- 
count, is  a  parol  submission  and  award.  The  question 
submitted  and  the  award  made,  are  subject  to  the  uncer- 
tainty which  attends  all  parol  evidence,  and  such  an 
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award  generally  gives  rise  only  to  future  litigation.  A 
parol  submission  to  arbitrators,  and  a  performance  of 
their  award,  is  a  good  bar  to  an  action  founded  on  sim* 
pie  contract,  {Homes  v.  Avery^  12  M.  R.  134,)  which 
was  a  submission  of  a  claim  under  a  policy  of  insur* 
ance.  In  17  M.  R.  458,  the  arbitrators  under  such 
submission,  with  the  consent  of  the  parties,  made  a 
second  or  explanatory  award,  and  it  was  holden  to  be 
proper  in  that  case  for  the  parties  to  alter  the  terms  of 
it,  and  to  enlarge  the  power  of  the  arbitrators.  Money 
awarded  under  a  parol  submission,  may  be  recovered 
under  a  count  on  an  account  stated.  Bates  v.  Curtis, 
21  Pick.  247.  A  parol  award  concerning  real  estate, 
is  void.     18  Maine,  261,  255. 

2.  Another  mode  is  by  a  submission  in  toritingj  and 
by  the  parties  giving  mutual  bonds  to  abide  the  award, 
or  they  may  give  other  satisfactory  pledges  to  each 
other  by  parol  or  in  writing,  to  abide  the  award.  The 
nature  of  the  security  will  affect  only  the  form  of  the 
remedy.  In  all  cases,  it  is  taken  for  granted  that  the 
award  will  be  in  writing.  This  mode  of  re^rence  is 
usually  denominated  a  submission  in  pais,  and  has  been 
a  most  fruitful  source  of  litigation.  A  submission  of 
this  kind  is  in  the  nature  of  a  contract ;  and  as  the 
contract  may  be  infinitely  varied  by  the  will  of  the 
parties,  as  to  the  powers  of  the  referees,  the  question 
or  questions  submitted,  &c.  &c.,  a  great  variety  of 
questions  may,  and  do  arise,  as  well  respecting  these 
matters,  as  the  proceedings  of  the  referees. 

Such  a  submission  may  be  made  of  conflicting  claims 
to  real  estate,  and  the  award  may  be  enforced  by  a  bill 
in  equity.  Hodges  v.  Saunders,  17  Pick.  470  ;  Jones 
V.  Boston  MUl  Corp.  6  Pick.  148. 

3.  A  third  mode  of  arbitration  is  a  submission  under 
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N.  York,  St.  John  v.  Diffendorf,  12  Wend.  26L  The 
case  in  New  Hampshire  was  an  action  of  trover 
against  an  attorney,  for  a  note  in  his  hands,  and  he 
was  allowed  to  retain  it  for  his  general  balance.  This 
right  of  detainer  has  been  sometimes  exercised  by 
members  of  the  profession  in  Massachusetts,  but  the 
question  of  right  has  not  jet  been  presented  for  adju- 
dication by  the  Court.  There  can  be  no  doubt  but 
the  common  law  would  be  recognized. 

For  the  proceedings  in  case  of  the  death,  removal, 
or  change  of  an  attorney,  see  the  Rules  of  Court  in 
the  Appendix,  and  for  the  rare  case,  where  it  becomes 
necessary  to  remove  an  attorney  for  gross  misconduct, 
which  is  strictly  in  the  nature  of  criminal  process,  see 
Rev.  Stat.  c.  88,  ^  25. 
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CHAPTER  IV. 

ARBITRATION. 

It  is  sometimes  expedient  to  submit  a  matter  in 
controversy  to  arbitrators,  chosen  by  the  parties  or  by 
their  authority,  rather  than  to  the  established  tribu- 
nals, and  as  this  is  a  recognized  mode  of  prosecuting 
suits,  it  seems  to  belong  properly  to  a  Treatise  on 
Practice.  This  is  a  favorite  mode,  with  most  persons, 
of  terminating  disputes,  from  the  belief  that  it  is  a 
cheap  and  expeditious  tribunal,  and  that  it  will  do  jus- 
tice  between  parties,  rather  more  efiectually  than  the 
Courts,  which  are  trammelled  by  the  harsh  and  arbi- 
trary rules  of  law.  This  belief  is  an  innocent  delu- 
sion, which  no  person  has  any  interest  to  dispel,  least 
of  all  lawyers  and  Judges.  Where  a  reference  con- 
sists of  more  than  one  person,  it  is,  in  most  cases,  the 
most  expensive,  dilatory  and  unsatisfactory  tribunal  to 
which  a  controversy  can  be  submitted.  One  great 
difficulty  is,  that  referees  have  no  authority  to  carry 
into  effect  their  judgments,  and  that  if  either  party  be 
dissatisfied,  as  both  parties  generally  are,  and  is  dis- 
posed to  carry  the  question  farther,  the  award  only 
lays  the  foundation  of  legal  proceedings ;  and  it  will 
be  seen  from  the  cases  hereafter  cited,  to  how  much 
litigation  in  Courts,  the  proceedings  of  referees  have 
given  rise.  An  attorney  should  be  cautious,  therefore, 
in  recommending  a  reference.  Whether  he  is  at  lib- 
erty to  oppose  the  expressed  wishes  of  his  client,  he 
must  necessarily  determine  for  himself. 

One  of  the  most  serious  objections  to  a  reference 
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the  114^  chapter  of  the  Revised  Statutes^  which  pro- 
vides that  all  controversies  that  might  be  the  subject 
of  a  personal  action  at  law,  or  of  a  suit  in  equity,  may 
be  submitted  to  the  decision  of  one  or  more  arbitrators. 
A  question  concerning  the  title  to  real  estate,  cannot 
therefore  be  submitted  in  this  mode.  Hawley  v.  North" 
ampton,  8  M.  R.  1 ;  8  Greenl.  38 ;  18  Maine,  251, 265. 
The  form  of  submission  is  given  in  the  statute.  It 
provides  that  the  majority  may  make  the  award,  and 
that  it  shall  be  made  to  the  Common  Pleas  in  one  year 
from  the  date  of  the  submission,  and  that  the  referees 
may  proceed  ex  parte^  if  either  party  neglect  to  at* 
tend  after  due  notice.  A  demand  must  be  annexed  to 
the  submission,  but  it  need  not  be  signed  by  the  party, 
this  not  being  required  by  the  submission,  as  was  the 
case  under  a  former  statute.  If  a  specific  demand  is 
made,  it  must  be  set  forth,  but  if  all  demands  are 
submitted  of  both  parties,  or  of  either  against  the 
other,  no  statement  need  be  annexed,  §  3.  Neither 
party  is  at  liberty  to  revoke  the  submission,  §  5.  The 
time  within  which  the  award  shall  be  made,  may  be 
waived  by  the  parties,  but  no  award  after  the  time  shall 
have  any  legal  effect,  unless  upon  a  recommitment  by 
the  Court.  The  award  must  be  enclosed  and  deliv- 
ered to  the  clerk  of  the  Court  of  Common  Pleas,  and 
remain  sealed  until  opened  by  him,  and  when  so 
made  to  the  Court,  the  Court  has  the  same  power 
over  it,  as  if  it  had  been  made  by  referees  appointed 
by  rule  of  Court.  If  accepted  and  confirmed,  execu- 
tion issues,  if  not  accepted,  it  may  be  recommitted  to 
the  same  arbitrators.  The  award  may  be  returned  at 
any  term  of  the  Court,  within  the  time  limited  in  the 
submission,  and  the  parties  are  required  to  attend  at 
every  such  term,  without  express  notice,  but  the  Court 
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may  require  express  notice  to  be  given,  when  it  shall 
appear  necessary  or  proper,  ^10.  AH  the  arbitrators 
must  meet  and  hear  the  parties,  but  a  majority  can 
make  a  valid  award,  unless  it  be  otherwise  stipulated 
in  the  submission,  ^11.  If  there  be  no  provision  in 
the  submission  respecting  costs,  the  arbitrators  may 
make  such  an  award  respecting  them,  as  they  think 
proper.  The  Court  have  pbwer  to  reduce  the  sum 
charged  by  them  for  their  own  compensation,  §  12. 
No  appeal  lies  from  the  Court  of  Common  Pleas,  and 
the  only  remedy  of  the  party  aggrieved  by  any  judg* 
ment  of  theirs,  is  by  writ  of  error,  ^  13.  But  by  the 
statute  of  1840,  c.  87,  ^  5,  an  appeal  lies  on  a  judg- 
ment or  order  of  the  Common  Pleas,  respecting  an 
award,  when  such  order  or  judgment  is  founded  on 
matter  of  law  apparent  on  the  record.  Skeels  v.  Chick- 
eringj  7  Met.  316 ;  Ward  v.  American  Bank,  lb.  486. 
This  chapter  of  the  Revised  Statutes  is  a  careful 
revision  of  the  previous  statutes  upon  the  subject, 
with  reference  to  the  decisions  which  had  been  made 
upon  them.  Under  the  former  statute  of  1786,  c.  21, 
it  was  held,  that  a  submission  to  two  referees,  with 
the  privilege  of  calling  in  an  umpire  if  they  disagreed, 
was  void,  and  judgment  on  their  award  was  reversed 
on  error,  (Monosiet  v.  Port,  4  M.  R.  332,)  and  there 
being  a  very  slight  difference,  in  this  respect,  between 
the  two  statutes,  doubtless  the  same  result  would  fol- 
low if  the  question  should  be  made  under  the  Revised 
Statutes.  Both  statutes  are  silent  respecting  umpi- 
rage. Where  the  Justice,  who  took  the  acknowledg- 
ment was  one  of  the  seferees,  (Deerfield  v.  Arms,  20 
Pick.  480,)  it  was  held,  that  the  award  was  impera- 
tive, either  as  a  submission  at  common  law,  or  under 
the  statute ;  and  so  too,  where  it  was  not  acknowl- 
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edged  before  a  Justice.  Tudor  r.  Peck,  4  M.  R.  242. 
So,  where  the  submission  required  the  award  to  be 
returned  to  a  Justice  of  the  Peace.  Kingdey  v.  Bill, 
9  M.  R.  198.  In  all  cases  the  statute  must  be  strictly 
foUqwed.  It  was  formerly  held,  that  the  award  must 
be  returned  at  the  first  term  of  the  Court,  held  next 
after  the  award  was  made,  and  that  it  could  not  be 
returned  to  a  Court  then  in  session,  and  it  was  proba- 
bly with  a  view  to  obviate  the  inconvenience  result- 
ing from  this  provision,  that  it  was  enacted,  in  the 
revision  of  the  statutes,  that  the  award  might  be  re- 
turned at  any  term  of  the  Court,  held  within  the  time 
limited  in  the  submission.  Skeds  v.  Chickering,  7 
Met.  316. 

4.  Another  mode  of  submission  is  by  rule  of  Court. 
It  takes  place  when  an  action  is  pending  in  Court,  by 
the  agreement  of  the  parties,  as  it  cannot  be  ordered 
by  the  Court,  though  it  is  frequently  recommended. 
The  names  of  the  arbitrators  are  entered  upon  the 
records  by  the  clerk,  and  the  action  continued  in  order 
to  receive  the  award.  On  the  application  of  either 
party,  though  it  is  properly  the  duty  of  the  plaintiff, 
the  clerk  issues  the  rule,  which  should  be  handed  at 
once  to  the  chairman,  who  will  fix  the  time  and  place 
of  hearing,  and  whose  duty  it  is  to  give  reasonable 
notice  thereof  to  his  co-referees,  and  the  parties  or 
their  counsel.  When  the  award  is  made,  it  should  be 
sealed  and  returned  to  the  Court  from  which  it  issued 

In  regard  to  the  proceedings  before  arbitrators,  they 
must  all  meet  and  hear  the  parties,  at  each  session, 
and  their  award  must  be  unanimous,  unless  it  be  oth- 
erwise provided  in  the  submission.  Toicne  v.  Jacquith, 
6M.  R.  46.  But  where  it  was  provided  in  the  sub- 
mission, that  the  award  of  two  out  of  three  referees 
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should  be  binding,  and  after  several  sessions,  without 
coming  to  an  agreement,  one  of  them  said  he  should 
not  sit  with  them  again,  and  the  other  two  made  an 
award,  at  a  meeting  of  which  no  nodce  was  given  to 
him,  it  was  held  to  be  valkL  Carpenter  v.  Waod^ 
I  Met.  409«  Where  an  award  was  made  under  the 
statute,  signed  bj  two  onlj,  without  mentioning  the 
third,  it  was  held  to  be  void.  Short  ▼.  PriOt^  6  At 
R.  496.  Referees  may  examine  an  interested  wit* 
Bess,  if,  in  their  opinion,  the  justice  of  the  case  re- 
quire it.  Fuller  v.  JVheelock,  10  Pick.  135.  Formal 
defects  in  a  declaration,  and  any  irregularity  in  the 
action,  are  waived  by  a  submission  under  a  rule  of 
Court.  Adams  v.  Hillj  16  Maine,  216 ;  Farseih  v. 
JShaWi  10  M.  R.  253.  When  there  is  a  general  refer- 
ence of  the  whole  matter  in  dispute,  including  law 
and  fact,  an  award  will  be  set  aside  for  an  erroneous 
decision  of  the  law,  if  such  erroneous  decision  appear 
on  the  face  of  the  award,  but  not  unless  it  does  so  ap- 
pear. Whenever  it  does  appear  that  the  law  was  in- 
tended to  be  submitted,  the  parties  are  left  to  the 
decision  of  judges  of  their  own  selection,  (Portland 
Manuf.  Co.  v.  Fox^  Ex\  18  Maine,  117,)  where  the 
referees  allowed  a  claim,  which  was  barred  by  the 
statutes  of  limitations,  though  it  was  pleaded ;  and 
their  award  was  accepted.  See  also  N.  Yarmouth 
V.  Cumberland,  6  Greenl.  R.  21 ;  Jones  v.  Boston  MU 
Corporation,  6  Pick.  148,  to  the  same  effect,  and  Big- 
elow  V.  Newell,  10  Pick.  348.  Where  a  case  is  sub- 
jnitted  to  arbitrators,  <^  to  be  decided  according  to  the 
principles  of  law,"  the  law  and  the  fact  are  submitted 
to  them,  and  they  are  the  final  judges  of  both,  and 
are  not  required  to  report  the  facts  or  their  conclu- 
sions.   Latham  v.  WUton,  23  Maine,  125. 
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As  all  awards  are  made  returnable  to  some  Court,  or 
may  become  the  subject  of  an  action  at  law,  so  as  to 
giye  a  Court  the  power  of  revising  them,  it  follows, 
of  course,  that  the  Courts  have  certain  powers  over 
them,  as  to  confirming  or  destroying  them,  and  it  be- 
comes important  to  ascertain  to  what  extent  they  will 
exercise  such  powers.  In  the  great  case  of  the  BaS" 
tan  Water  Power  Co.  v.  Gray,  this  subject  was  fully 
considered,  and  an  elaborate  opinion  delivered  by 
Chief  Justice  Shaw.  ^6  Met.  131.  The  subject  was 
examined  in  Ward  v.  77^  American  Bankf  7  Met.  486. 
The  true  principle  was  clearly  stated  and  fully  vindi- 
cated. The  result  at  which  the  Court  arrived  may 
be  stated  in  a  few  words,  but  no  student  should  con- 
tent himself  with  any  thing  but  the  opinions  as  deliv- 
ered, as  admirable  specimens  of  judicial  reasoning. 

Generally,  by  a  submission,  parties  necessarily  con- 
fer upon  an  arbitrator  the  power  of  deciding  questions 
of  law,  as  well  as  of  fact,  and  therefore  the  award 
must  be  conclusive,  with  very  limited  exceptions.  And 
these  exceptions  are, 

1.  When  the  referee,  by  his  award,  refers  questions 
of  law  to  the  decision  of  the  Court,  either  declining 
to  decide  them,  or  deciding  them,  subject  to  such  re- 
vision. 

2.  When  it  appears,  by  the  award  itself,  that  the 
referee  intended  to  decide  according  to  law,  but  de- 
cided erroneously  in  matter  of  law. 

3.  Where  the  referee,  through  the  fraud  or  manage- 
ment of  one  of  the  parties,  or  through  mistake  or  in- 
advertence, acted  upon  the  belief  of  some  fact  as  true, 
which  was  not  true,  and  thus  came  to  a  result  which, 
but  for  that  mistake  or  inadvertence,  he  would  not  have 
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come  to.  This,  of  course,  does  not  extend  to  matters 
of  fact,  which  were  controverted  before  the  referee, 
and  made  the  subject  of  legal  investigation  by  evi- 
dence or  othervnse.  In  all  such  cases,  the  decision  of 
the  referee  is  conclusive,  and  the  evidence  will  not  be 
re-examined  by  the  Court.  A  good  illustration  of  the 
last  exception,  is  given  by  the  Court  in  the  first  case 
cited,  viz  :  Suppose,  in  running  lines,  a  compass  was 
used,  which  had  been  disturbed  by  a  magnet,  so  placed 
as  to  disturb  the  action  of  the  needle,  and  this  wholly 
unknown  to  the  arbitrators;  and  after  their  award  was 
made,  the  error  should  be  discovered  and  proved  to 
the  satisfaction  of  the  Court ;  it  would  be  their  duty 
to  set  aside  or  recommit  the  report. 

It  is  the  duty  of  arbitrators  to  pass  upon  all  the 
matters  submitted,  and  it  must^ appear,  on  their  awards 
with  reasonable  certainty,  what  the  rights  of  the  par- 
ties respectively  are,  so  as  to  prevent  future  contro- 
versy and  litigation.  Houston  v.  Pollard^  9  Met.  164. 
The  general  requisites  of  an  award  are,  that  it  be  cer- 
tain, mutual,  and  final.  In  Aldrich  v.  Jessiman^  8  N. 
H  516,  an  award  was  rejected,  because  it  did  not  set 
out  the  dividing  line  between  the  parties,  with  suffi- 
cient certainty  to  enable  an  officer  to  give  possession 
of  the  premises. 

In  respect  to  the  power  of  arbitrators  to  decide  re- 
specting costs^  it  is  expressly  given  to  them  in  all  sub- 
missions under  the  statutes,  (Rev.  Stat.  c.  114,  ^  12,) 
unless  a  different  provision  is  made  in  the  submission. 
In  all  other  cases,  where  the  submission  is  silent  upon 
the  subject,  they  have  the  like  power.  Spoffbrd  v. 
Spofford,  10  N.  H.  259;  Ailing  v.  Munson,  6  Conn. 
696 ;  Bacon  v.  Crandon,  15  Pick.  79,  where  the  sub- 
mission was  by  rule  of  Court,  and  the  referee  deter- 
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mined  that  plaintiff  should  recover  his  debt,  and  pay 
the  defendant  his  costs,  and  the  award  was  sustained. 
But  where  the  submission  was  by  bond,  and  no 
power  was  given  thereby  to  the  arbitrator  to  award 
respecting  costs,  Sedgwick,  J.,  expressed  the  opin- 
ion that  he  had  no  authority  to  make  an  award  upon 
that  sul^ect,  (8  M.  R.  398,)  but  the  point  was  not  be- 
fore the  Court,  and  the  decision  may  therefore  be 
regarded  as  of  doubtful  authority,  if  not  entirely  over- 
ruled. There  seems  to  be  no  reason  for  any  distinc- 
tion between  the  different  kinds  of  submission,  as  to 
the  costs,  and  they  are,  in  fact,  very  frequently  an  im- 
portant part  of  the  controversy.  Tidd  (vol.  2,  p.  830,) 
and  Chitty  (vol.  2,  p.  109,)  agree  in  stating  that  the 
power  of  awarding  costs,  is  necessarily  consequent  to 
the  authority  conferred  upon  the  arbitrator  of  determin- 
ing the  cause,  and  the  same  doctrine  seems  to  be  re- 
cognized in  Lewis  v.  Hanis^  2  B.  &  C.  620. 
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CHAPTER  V. 

JURISDICTION   OF   THE   SEVERAL  COURTS. 

If  it  be  found  inexpedient  or  impracticable  to  sub- 
mit the  matter  in  controversy  to  arbitration  or  other- 
wise adjust  ity  it  becomes  necessary^  if  legal  proceed- 
ings are  to  be  instituted,  to  resort  to  some  one  of  the 
established  tribunals  of  justice.  In  some  cases,  a 
patty  has  no  choice  of  a  forum,  a  particular  Court 
having  exclusive  jurisdiction  of  the  subject  matter  or  of 
the  parties;  but  in  other  cases,  a  party  has  an  election. 
One  of  the  first  inquiries  of  a  lawyer  should  be,  what 
Court  has  jurisdiction  of  the  case ;  for  a  mistake  in 
this  respect  is  fatal  in  any  stage  of  the  proceedings. 
There  is  a  proverb  in  the  French  Courts,  to  this  effect, 
^*  that  no  defect  is  so  fatal  as  a  want  of  power." 

Where  there  is  a  liberty  of  choice,  an  attorney  will 
be  guided  in  his  selection  of  a  tribunal  by  a  sound 
discretion.  Generally,  that  tribunal  should  be  select- 
ed, which,  from  the  nature  of  its  duties,  is  most  con- 
versant with  the  subject  matter  of  the  case.  Mr. 
Chitty  makes  numerous  suggestions  in  regard  to  the 
choice  of  a  tribunal ;  such  as  the  known  character  of 
the  Judge,  whether  he  be  favorably  inclined  towards 
an  action  of  slander,  &c.,  whether  expedition  be  de- 
sirable, the  state  of  the  docket  in  a  particular  Court, 
&c. ;  but  in  our  practice,  the  jurisdiction  of  Courts  is 
generally  well  defined  and  exclusive,  and,  it  being 
impossible  generally  to  know  before  what  particular 
Judge  a  case  will  be  tried,  such  suggestions  are  here 
of  no  great  value. 
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1.  We  proceed,  therefore,  to  give  an  account  of  the 
jurisdiction  of  the  various  Courts  as  now  established. 
We  begin  with  the  tribunal,  which  has  the  smallest 
jurisdiction,  established  for  the  redress  of  minor  griev- 
ances, viz.  Justices  of  the  Peace,  confining  our- 
selves to  their  jurisdiction  in  civil  cases. 

They  have  original  and  exclusive  jurisdiction  of  all 
civil  actions,  wherein  the  debt  or  damage  demanded 
does  not  exceed  twenty  dollars,  excepting  real  actions, 
actions  for  trespass  on  real  estate,  for  the  disturbance 
of  a  right  of  way,  or  other  easement,  and  all  other  ac- 
tions in  which  the  title  to  real  estate  may  be  concern- 
ed. Rev.  Stat.  c.  85,  ^  1.  In  the  actions  mentioned 
in  the  exception,  they  have  a  concurrent  jurisdiction 
with  the  Common  Pleas,  ^  2. 

AU  writs,  returnable  before  Justices,  must  be  served 
not  less  than  seven,  nor  more  than  sixty  days,  before 
the  day  of  trial,  §  8 ;  and  on  the  trial,  the  defendant 
may  plead  orally  or  in  writing,  at  his  election,  ^11. 
In  all  cases,  there  is  a  right  of  appeal  from  the  decision 
of  the  Justice,  within  twenty-four  hours  after  the  en- 
try of  judgment,  but  the  appeal  will  not  be  allowed,  un- 
less the  appellant  recognize  with  sufficient  surety  to 
the  adverse  party,  if  required  by  him,  to  prosecute  his 
appeal  with  effect,  and  pay  all  such  costs  as  may  arise 
after  the  appeal,  §  14.  It  is  the  duty  of  the  appellant 
to  produce  copies  of  the  record,  and  the  originals  of 
other  papers  filed  in  the  case,  and  used  as  evidence. 

Justices  are  also  authorized  to  issue  writs  of  scire 

facias  against  executors  and  administrators,  upon  a 

suggestion  of  waste,  after  judgment  against  them,  and 

also  against  bail  taken  in  any  civil  action  before  them, 

and  in  such  cases  to  render  judgment  for  the  whole 
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sum  due,  though  it  exceed  twenty  dollars.    Rev.  Stat, 
c.  86,  ^  16,  18. 

Whenever  a  defendant,  in  an  action  before  a  Justice 
of  the  Peace,  pleads  title  to  real  estate  in  himself,  or 
whenever  it  appears,  bj  the  pleadings,  or  otherwise, 
that  the  title  to  real  estate  is  concerned  or  brought  in 
question,  the  fact  must  be  stated  on  the  record,  and 
the  case  may  be  removed  to  the  Court  of  Common 
Pleas,  to  be  tried  in  that  Court  as  if  it  had  been  origi- 
nally commenced  there,  Rev.  Stat.  c.  85,  ^  3 ;  and 
the  party  requesting  such  removal,  shall  recognize  to 
enter  the  action  at  the  next  Court,  ^  4.  But  (it  would 
seem  that)  if  neither  party  request  its  removal,  or  if 
the  party  so  requesting  its  removal,  does  not  so  recog- 
nize,  the  Justice  may  proceed  to  try  the  case.  It 
was  formerly  held,  that  when  ihe  plea,  which  brings 
in  question  the  title  to  real  estate  is  filed,  the  Justice 
is  at  once  ousted  of  his  jurisdiction,  and  the  case  can 
proceed  no  farther,  but  the  action  must  be  removed, 
(Kelly  y.  Taylor j  17  Pick.  218;)  but  this  decision 
was  made  before  the  passage  of  the  Revised  Statutes. 
In  Magaun  v.  Laphamj  19  Pick.  419,  and  fVessan  v. 
Joslihj  lb.  422,  note,  which  arose  also  upon  the  con- 
struction of  the  old  statutes,  it  was  held,  that  the  Jus- 
tice was  not  ousted  of  his  jurisdiction,  until  the  plead- 
ings were  finally  completed,  and  that  when  completed, 
and  the  action  was  carried  into  the  Court  of  Common 
Pleas,  the  action  must  be  tried  upon  the  original  plea, 
and  no  amendment  could  be  allowed.  As  the  Revised 
Statutes  have  given  to  both  the  parties  the  privilege 
of  trying  the  case  before  a  Justice  if  they  choose,  by  not 
requiring  its  removal,  unless  requested  by  one  of  the 
parties,  and  as  the  right  of  appeal  exists  in  all  cases, 
such  cases  will  generally  be  carried  up  by  appeal 
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hereafter,  as  being  the  more  common  and  convenient 
course.     See  Lawrence  v.  Souther^  8  Met.  167. 

It  has  been  made  a  question,  whether  the  defendant 
in  the  Court  above,  can  give  in  evidence,  title  to  real 
estate,  when  it  does  not  appear  by  the  pleadings,  or 
by  the  record  of  the  magistrate,  that  any  such  question 
was  made  before  him.  In  Hunt  v.  WilsoUy  1  Met.  309, 
it  was  determined  that  the  defendant  could  give  no 
such  evidence,  unless  it  appeared  by  the  pleadings  or 
by  a  statement  on  the  Justice's  records,  that  such  tide 
was  concerned  or  brought  in  question  before  him.  And 
in  New  Hampshire,  where  a  statute  authorizes  all 
matters  to  be  given  in  evidence  under  the  general  is- 
sue and  a  brief  statement  before  a  Justice,  and  a  de- 
fendant in  an  action  of  trespass  quare  dausum,  filed 
a  brief  statement  claiming  title  in  real  estate,  it  was 
held,  that  a  special  plea  of  title  was  necessary,  and 
that  the  Justice  was'  not  ousted  of  his  jurisdiction. 
Forster  v.  LeavUtj  8  N.  H.  36.  So,  in  Maine,  where 
the  defendant,  in  an  action  of  replevin  before  a  Jus- 
tice, pleaded  nan  cepitj  and  filed  no  brief  statement, 
he  was  not  permitted  in  the  Court  above,  on  appeal, 
to  show  property  in  another.  Vickery  v.  Sherburne^ 
20  Maine,  36.  In  trespass  before  a  Justice,  a  de-* 
fendant  cannot  give  in  evidence,  under  the  general  is- 
sue, a  license  to  enter  on  the  locus  in  quo.  24  Pick. 
187. 

The  Rev.  Stat.  c.  85,  ^  6,  gave  the  right  of  appeal 
from  the  Court  of  Common  Pleas,  upon  such  actions, 
where  the  title  to  real  estate  was  brought  in  question, 
to  the  Supreme  Court ;  but  such  right  is  taken  away 
by  Stat.  1840,  c.  87,  ^4. 

Justices  are  also  authorized  to  issue  process  in  cases 
of  the  forcible  entry  and  detainer  of  lands  or  tene- 
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ments,  (Rev.  Stat*  €•  104,  ^  1,  which  will  be  the  sub^ 
ject  of  a  separate  chapter ;)  to  issue  a  writ  of  replevin 
for  cattle  distrained  or  impounded,  (c.  113,  ^  17,)  but 
not  for  other  species  of  property ;  Jordan  v.  Dennis, 
7  Met.  690 ;  (it  is  otherwise  in  Maine,  by  Statute ;) 
and  to  perform  various  miscellaneous  acts,  which  it  is 
not  necessary  to  enumerate.  It  may  be  mentioned, 
that  taking  the  acknowledgment  of  a  deed  is  a  min- 
isterial act,  which  may  be  done  by  a  Justice,  when  not 
within  his  county.  Odiame  v.  Mason,  9  N.  H.  30 ; 
Haskell  v.  Haven,  3  Pick.  404. 

2.  County  Commissioners.  As  these  officers  are 
elected  by  the  vote  of  the  people,  instead  of  being 
appointed  by  the  executive,  they  cannot  properly  be 
called  ^< judicial  officers,"  within  the  meaning  of  the 
Constitution,  (c.  2,  ^  1,  art.  9;)  and  in. fact  the  powers 
with  which  they  are  invested,  are  administi;ative  and 
minbterial.  It  will  be  sufficient,  here,  to  enumerate 
those  powers,  the  exercise  of  which  sometimes  gives 
occasion  for  the  employment  of  attorneys. 

They  are  authorized  to  lay  out  highways  and  town- 
ways,  and  to  assess  damages  done  to  individuals  by 
the  location  of  such  ways,  or  by  the  location  and  con- 
struction of  railroads.  Their  other  duties  are  to  make 
estimates  for  county  taxes,  and  cause  them  to  be 
assessed,  to  take  care  of  the  buildings  and  other  pro- 
perty belonging  to  the  county,  to  grant  licenses  to  inn- 
keepers, &c.,  to  hear  appeals  where  individuals  are 
overtaxed,  in  certain  cases,  to  regulate  ferries  and 
bridges,  &c.  &c. 

3.  Courts  of  Probate  are  invested  with  very  large 
powers.  They  consist  of  a  single  Judge  and  a  Reg- 
bter,  for  each  county,  who  hold  very  frequent  terms 
of  the  Court,  as  they  are  established  by  law,  in  vari- 
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ous  parts  of  the  county.  It  is  an  ambulatory  Court. 
The  chief  business  of  the  Court  of  Probate  is  to 
grant  letters  of  administration,  to  receive  the  pro- 
bate of  wills,  to  supervise  the  settlement  of  the  estates 
of  deceased  persons,  and  appoint  guardians  to  minors, 
spendthrifts,  and  insane  persons.  Rev.  Stat.  c.  83, 
^  6,  6;  c.  79,  ^  1,  10,  11.  The  Judge  is  au- 
thorized to  commit  insane  persons  to  the  Lunatic 
Hospital,  except  in  the  County  of  Suffolk,  where  this 
power  is  conferred  upon  the  Judge  of  the  Municipal 
Court,  (Rev.  Stat.  c.  145,  §  1,  c.  48,  ^  6 ;)  and  to  re- 
move and  appoint  trustees  in  certain  cases,  c.  69,  §  8. 
He  may  order  the  partition  of  real  estate,  amongst 
distributees,  (c.  66,  ^  16,)  also  among  the  heirs  or  de- 
visees of  any  deceased  person,  and  all  persons  holding 
under  them,  where  the  estate  is  settled  in  his  Court, 
(c.  103,  ^  60;)  but  his  authority  is  confined  to  cases 
where  all  the  co-tenants  are  known,  and  in  case  any 
person  is  absent  from  the  State,  all  proceedings  must 
be  stayed  until  the  party  appear,  or  signify  his  assent 
to  the  partition  in  writing,  c.  103,  ^66.  It  is  for 
this  reason,  that  the  Court  of  Probate  is  seldom  ap- 
plied to  for  partition  in  cases  where  any  of  the  parties 
in  interest  are  opposed  to  the  partition.  He  may 
grant  license  to  executors  or  administrators,  to  sell  the 
real  estate  of  a  deceased  person  to  pay  debts,  when 
the  personal  property  is  insufficient,  (c.  71,  §  2,)  and  to 
foreign  executors  and  administrators  when  the  estate 
lies  in  hiscoimty,  (^21,)  and  also  license  guardians  to 
sell  the  real  estate  of  their  wards,  c.  71,  ^  29,  30; 
c  72,  ^  1 ;  c.  79,  §  18.  In  Maine,  the  Judge  of  Pro- 
bate has  no  power  to  assign  dower  to  the  widow,  out 
of  any  lands  purchased  of  the  husband  during  his  life- 
time, or  where  an  heir  or  devisee,  or  person  claiming 
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title  under  an  heir  or  deviseei  disputes  her  right  of 
dower  in  sUch  lands.  It  is  not  intended  that  anj 
question  of  title  should  be  submitted  to  the  Judge  of 
Probate.  French  v.  Crosby^  23  Maine,  276.  In  Mas- 
sachusetts, it  is  expressly  provided,  that  the  Judge  of 
Probate  may  assign  dower  to  the  widow,  where  her 
right  is  not  disputed  bj  the  heirs  or  devisees,  in  what- 
ever  counties  the  lands  may  lie,  c.  60,  ^  3. 

The  jurisdiction  of  the  Probate  Courts  depends 
generally  upon  the  residence  of  the  deceased  person, 
minor,  &c.,  within  his  county  ;  and  the  12th  section  of 
c.  83,  Rev.  Stat,  provides  that  his  jurisdiction,  so  far 
as  it  depends  on  the  place  of  residence  of  any  person, 
if  assumed  by  him,  shall  not  be  contested  in  any  suit 
or  proceedings  whatever,  except  on  an  appeal  from 
the  Probate  Court  in  the  original  case,  or  when  the 
want  of  jurisdiction  appear  on  the  same  record,  c.  83, 
§12. 

4.  Courts  of  Common  Pleas.  It  would  be  difficult, 
within  any  reasonable  compass,  to  state  the  changes 
which  have  been  made,  from  time  to  time,  in  the  ju- 
risdiction of  this  Court ;  it  is  proposed,  therefore,  to 
state  simply  and  briefly  its  jurisdiction,  according  to 
existing  laws. 

It  consists  of  six  Judges ;  its  jurisdiction  extends 
throughout  the  Commonwealth,  and  it  may  be  hold- 
en,  for  all  purposes,  by  one  Judge.  It  has  original 
and  exclusive  jurisdiction  of  all  personal  actions  in 
which  the  damages  demanded  or  property  claimed 
does  not  exceed  in  amount  or  value  the  sum  of  six 
hundred  dollars,  if  the  action  be  brought  in  the  Coun- 
ty of  Suffolk,  and  three  hundred  dollars  in  any  other 
county.  Stat.  1840,  c.  87,  ^  1,  2.  It  has,  by  the 
same  statute,  concurrent  jurisdiction  with  the  Supreme 
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Court,  in  all  civil  actions,  where  the  damage  claimed, 
as  above  stated,  is  above  six  hundred  dollars,  in  Suf- 
folk, and  three  hundred  dollars  in  other  counties,  and 
of  complaints  for  flowing  land ;  but  in  these  cases, 
the  defendant  has  a  right  to  remove  it  to  the  Supreme 
Court,  at  the  first  term,  (§  3,)  and  it  may  be  removed 
by  the  consent  of  both  parties  at  anj  subsequent  term. 
Stat.  1844,  c.  162.  An  action  of  t1*espass  quare  clau* 
mm,  is  considered  as  a  personal  action,  so  that  it  may 
be  removed.  Northampton  Paper  Mitts  v.  Ames,  6 
Met.  422.  It  has  jurisdiction  of  writs  for  the  foreclos- 
ure of  mortgages,  but  of  no  other  writs  of  entry,  nor 
of  actions  respecting  easements  on  real  estate.  An 
action  by  a  mill  owner  for  an  obstruction  of  the  stream 
below  his  mill  and  close,  is  an  action  respecting  an 
easement  on  real  estate,  and  the  Common  Pleas  have 
no  jurisdiction  of  it.  Cary  v.  Daniels,  5  Met.  236 ; 
Turner  v.  Blodgettj  lb.  240,  note.  The  last  case  ap- 
pears to  have  been  clearly  a  case  of  flowage ;  but  as 
it  seems  to  have  been  reported  for  another  purpose, 
the  facts  are  not  fully  stated  upon  this  point.  It  has 
a  concurrent  jurisdiction  with  the  Supreme  Court,  of 
all  petitions  for  partition,  which  may  be  removed 
.  to  the  latter,  like  civil  actions,  (Stat.  1842,  c.  14;)  but 
the  statute  of  1844,  c.  162,  does  not  authorize  the 
removal  of  such  cause,  after  the  first  term,  by  con- 
sent of  parties.  It  has  jurisdiction  of  all  cases  ap- 
pealed from  Justices  of  the  Peace.  Rev.  Stat.  c.  82, 
^  3.  Before  and  when  a  prosecution  is  pending  for  a 
common  nuisance,  affecting  the  public  health,  the 
Court,  or  any  one  Judge,  in  term  time  or  vacation, 
may  issue  an  injunction  to  stay  or  prevent  it,  until  the 
matter  shall  be  determined  by  a  jury,  or  otherwise. 
Rev.  Stat.  c.  21,  §  13.     When  objections  are  made  to 
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the  marriage  of  persons  to  two  Justices  of  the  Peace, 
and  they  are  adjudged  sufficient,  either  of  the  persons 
who  propose  to  be  married,  maj  appeal  to  the  Com- 
mon Pleas.  Rev.  Stat.  c.  75,  ^  13.  They  may  dis- 
charge apprentices,  and  masters  from  their  obligations 
to  apprentices,  on  complaint  made.  Rev.  Stat.  c.  80, 
^11,  23.  They  may  assess  and  apportion  the  ex- 
pense of  supporting  poor  persons  upon  their  kind- 
red of  sufficient  ability,  (c.  46,  ^  6,)  and  may  also  ap- 
portion the  expense  of  improving  meadows,  swamps, 
marshes,  beaches,  and  other  low  land,  (c.  1 15,  §  2,) 
and  they  must  approve  the  by-laws  of  towns  to 
make  them  valid.  Rev.  Stat.  c.  15,  §  13.  The  writ  of 
habeas  carpus  may  be  issued  by  a  Judge  of  the  Com- 
mon Pleas,  if  no  Justice  of  the  Supreme  Court  is 
known  to  be  within  ten  miles  of  the  place,  where  the 
party  is  imprisoned  or  restrained,  (c.  Ill,  ^  8,)  but  the 
writ  is,  in  all  cases,  returnable  to  the  Supreme  Court. 
The  Court  may  grant  new  trials,  in  civil  cases,  at  any 
time  before  final  judgment,  (c.  82,  §  19,)  and  grant  re- 
views of  all  their  own  judgments,  and  of  those  of  Jus- 
tices of  the  Peace.  Rev.  Stat.  c.  99,  ^  26,  27. 
Petitions  by  mechanics  for  the  enforcement  of  their 
lien  on  buildings  erected  by  them,  must  originate  in 
this  Court,  c.  117,  ^  4.  They  have  also  appellate  ju- 
risdiction of  proceedings  regulating  the  use  of  steam 
engines,  and  furnaces.    Stat.  1845,  c.  197. 

5.  The  Supreme  Court  consists,  at  this  time,  of 
four  Judges.  In  addition  to  its  extensive  chancery 
powers,  which  it  is  not  necessary  here  to  enumerate, 
it  has  exclusive  jurisdiction  of  all  writs  of  entry,  ex- 
cept for  the  foreclosure  of  mortgages,  and  of  all  other 
real  actions,  all  actions  respecting  easements  on  real 
estate,  not  including  complaints  for  flowing  land,  or 
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trespass  gtiare  clausum^  and  in  all  other  civil  suits 
where  the  debt  or  damage  demanded  or  the  property 
claimed,  exceeds  six  hundred  dollars  in  Suffolk,  and 
three  hundred  dollars  in  other  counties,  when  the 
plaintiff  makes  affidavit  that  the  matter  sought  to  be 
recovered,  actually  exceeds  the  said  sum.  Stat.  1840, 
c.  87,  ^  1.  It  has  concurrent  jurisdiction  with  the 
Common  Pleas  of  all  petitions  for  partition.  Stat. 
1842,  c.  14,  ^  1.  Generally,  it  has  cognizance  of  all 
pleas,  real,  personal,  and  mixed,  and  of  all  civil  ac- 
tions, except  as  above  limited,  by  original  writ,  appeal, 
writ  of  error,  or  otherwise,  and  the  general  superin- 
tendence of  ail  Courts  of  inferior  jurisdiction ;  author* 
ity  to  issue  writs  of  error,  certiorari,  mandamus,  prohi- 
bition and  quo  warranto,  to  Courts  of  inferior  jurisdic- 
tion, to  corporations  and  individuals,  that  shall  be  ne- 
cessary for  the  furtherance  of  justice,  and  the  regular 
execution  of  the  laws.  Rev.  Stat.  c.  81,  ^  2,  4,  6.  It  is 
the  Supreme  Court  of  Probate,  and  has  appellate  ju- 
risdiction of  all  matters  determinable  by  the  Judge  of 
Probate.  C.  83,  §  34.  The  writ  of  habeas  corpus^ 
may  in  all  cases  be  issued  by  the  Court,  or  by  a  sin- 
gle Judge,  in  term  time,  or  vacation,  and  is  in  all 
cases  returnable  to,  and  triable  before,  one  of  the 
Judges  of  this  Court.  The  foregoing  powers  may  be 
exercised  by  a  single  Judge,  and  for  this  purpose, 
terms  are  held  in  all  the  counties  of  the  Common- 
wealth, by  the  various  Judges,  in  rotation. 

In  addition  to  these  terms,  which  are  held  for  the 
trial  of  jury  causes,  and  for  the  despatch  of  such  mat- 
ters as  are  determinable  by  a  single  Judge,  law 
terms  are  held,  once  a  year  in  different  parts  of  the 
Commonwealth,  by  the  whole  Court,  to  determine  all 
motions  for  new  trials,  all  questions  of  law  on  excep- 
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tions  from  the  Common  Pleas,  od  cases  stated  by  the 
partiesi  on  special  verdicts,  and  on  all  issues  in  law. 
C.  81,  ^  13.  Three  of  the  Judges  constitute  a  quo* 
rum  for  all  business  required  to  be  done  by  the  full 
Court,  ^11.  At  these  terms,  also,  questions  are 
heard  and  determined,  that  have  been  reserved  by  re- 
port, exceptions  or  otherwise,  before  themselves,  when 
a  term  is  holden  by  a  single  Judge.  This  Court  is 
also  authorized  to  restrain  towns  from  making  pay- 
ment of  money  illegally  appropriated.  Stat.  1847, 
c.  37.  It  has  exclusive  jurisdiction  of  all  actions  of 
waste,  and  case  in  the  nature  of  waste.  Stat.  1841, 
c.  56.  It  possesses  exclusive  jurisdiction  of  all  cases 
of  divorce,  (c.  76,  ^  7,)  and  may  authorize  married 
women  to  sell  real  and  personal  estate,  when  aban* 
doned  by  their  husbands.  Rev.  Stat.  c.  77,  §  1,  2. 
It  may  authorize  the  sale  of  real  estate  of  persons  in- 
testate, concurrently  with  the  Common  Pleas  and 
Judge  of  Probate.     C.  71,  ^  1. 

The  appellate  jurisdictum  of  this  Court  has  been 
much  limited  by  the  Statute  of  1840,  c.  87,  §  4,  6, 
which  provides  that  there  shall  be  no  appeal  from  any 
judgment  of  the  Court  of  Common  Pleas  upon  the 
verdict  of  a  jury ;  but  all  questions  of  law,  except 
such  as  may  arise  upon  pleas  in  abatement,  may  be 
carried  to  this  Court  by  bill  of  exceptions,  or  writ  of 
error ;  but  any  party  aggrieved  by  any  judgment  of 
,  the  Common  Pleas,  founded  upon  matter  of  law,  ap- 
parent on  the  record,  except  pleas  in  abatement,  may 
appeal. 

Such  are  the  several  tribunals  established  by  the 
authority  of  this  Commonwealth,  for  the  administra- 
tion of  justice.  There  ere  other  tribunals,  however, 
established  by  the  authority  of  the  Federal  Govern- 
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ment,  to  which  it  is  sometimes  either  necessary  or  ex- 
pedient to  resort,  and  it  seems  proper,  therefore,  to 
define  their  jurisdictions  and  powers.  It  is  the  uniform 
rule  of  the  United  States  to  conform  to  the  pradice 
of  the  State  Courts,  so  far  as  they  are  capable  of  be- 
ing conformed  to  their  peculiar  jurisdiction. 

1  •  District  Courts. —  These  Courts  were  established 
by  the  Act  of  1789,  c.  20,  and  their  number  is  con- 
stantly increasing  by  the  admission  of  new  States,  and 
the  extension  of  our  Territory.  Several  of  the  larger 
States  have  two  each.  They  have  exclusive  juris- 
diction of  all  civil  cases  of  admiralty  and  maritime 
jurisdiction,  including  all  seizures  under  laws  of  im* 
posts,  navigation  or  trade,  of  the  United  States,  where 
the  seizures  are  made  on  waters  navigable  from  the 
sea,  by  vessels  of  ten  or  more  tons  burthen,  within 
their  respective  districts,  as  well  as  upon  the  high  seas, 
saving  to  suitors,  in  all  cases,  the  right  of  a  common 
law  remedy,  where  the  common  law  is  competent  to 
give  it.  Stat.  1789,  c.  20.  They  have  also  exclusive 
original  cognizance  of  all  seizures  on  land  or  water, 
and  all  suits  for  penalties  and  forfeitures  incurred, 
under  the  laws  of  che  United  States,  and  concurrent 
jurisdiction  with  the  State  Courts  and  Circuit  Courts, 
of  all  causes  where  an  alien  sues  for  a  tort  only,  in 
violation  of  the  law  of  nations,  or  of  a  treaty  of  the 
United  States,  and  of  all  suits  at  common  law,  where 
the  United  States  are  plaintiffs.  Stat.  1815,  c.  253. 
They  have  also  exclusive  jurisdiction  of  all  suits 
against  consuls  and  vice-consuls,  except  for  offences 
above  the  said  description,  and  the  trial  of  issues  of 
fact  is  required  to  be  by  jury,  except  civil  causes  of  ad- 
miralty, and  maritime  jurisdiction.  Stat.  1789,  c.20, 
^9. 
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The  business  of  the  District  Courts  of  the  United 
States,  is  almost  exclusively  confined  to  maritime  and 
admiralty  cases,  such  as  suits  by  seamen  for  wages, 
either  in  rem  or  in  personam^  or  for  personal  torts,  suits 
to  recover  salvage  in  cases  of  shipwreck,  cases  of  the 
collision  of  ships  at  sea,  to  enforce  the  lien  of  mechan- 
ics and  material  men  against  ships ;  for  seizures  under 
the  revenue  laws ;  in  cases  of  disagreement  among 
part  owners  respecting  the  employment  of  a  ship.  The 
extent  of  the  admiralty  jurisdiction  of  the  District 
Courts  of  the  United  States,  has  recently  undergone 
an  elaborate  discussion  before  the  Supreme  Court  of 
the  United  States,  where  it  was  held  to  extend  to  all 
cases  arising  upon  waters  that  are  actually  navigable 
by  vessels  from  the  sea. 

The  proceedings  in  this  Court  are  not  according  to 
the  course  of  the  common  law,  in  these  cases.  The 
Court  is  almost  constantly  in  session,  and  it  has  been 
held,  that  the  Judge  is  a  Court  wherever  and  when- 
ever he  pleases,  and  he  may  make  all  necessary  orders 
and  decrees,  with  or  without  notice,  and  in  a  most  in- 
formal manner,  as  well  at  chamber  as  in  open  Court. 
U.  S.  V.  Schooner  LUtk  Charles,  1  Brock.  380.  This 
Court  is  trammelled  by  no  technical  rules,  and  pro- 
ceeds, with  great  expedition,  in  the  trial  of  all  cases 
that  require  despatch,  and  is  for  t^at  reason  the  pro- 
per tribunal  to  be  resorted  to  in  maritime  cases.  The 
above  is  a  brief  and  necessarily  imperfect  outline  of 
the  jurisdiction  of  this  Court,  but  full  enough,  it  is 
believed,  to  point  out  to  a  practitioner  generally  the 
cases  when  he  should  resort  to  it.  The  work  of  Mr. 
Dunlap,  on  Admiralty  Practice,  should  be  in  the  handa 
of  every  lawyer. 

2.  Circuit  Courts  of  the  United  States.—  The  United 
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States  is  divided  into  several  large  circuits :  thus,  the 
State  of  Maine,  Massachusetts,  Rhode  Island,  and 
New  Hampshire  constitutes  one  circuit ;  this  circuit  is 
subdivided  into  as  many  districts  as  there  are  States. 
In  each  district  two  Circuit  Courts  are  holden  annu- 
ally by  one  of  the  Judges  of  the  Supreme  Court,  and 
the  District  Judge  of  the  district.  In  case  of  the 
absence  or  disability  of  the  District  Judge,  it  may  be 
holden  by  one  Judge  of  the  Supreme  Court.  Stat. 
1802,  c.  31,  §  4;  1807,  c.  71.  It  has  no  original 
jurisdiction  in  admiralty  cases.  Bee's  R.  1 1 ;  1  Ma-> 
son,  431. 

These  Courts  <<  have  original  cognizance,  concur- 
rent with  the  Courts  of  the  several  States,  of  all  suits 
of  a  civil  nature,  at  common  law,  or  in  equity,  where 
the  matter  in  dispute  exceeds,  exclusive  of  costs,  the 
sum  of  five  hundred  dollars,  and  the  United  States 
are  plaintiffs,  or  petitioners ;  or  an  alien  is  a  party ; 
or  the  suit  is  between  a  citizen  of  the  State  where 
the  suit  is  brought,  and  a  citizen  of  another  State ;  " 
but  it  has  ^*  no  cognizance  of  any  suit  to  recover  the 
contents  of  any  promissory  note  or  other  chose  in  ac- 
tion, in  favor  of  an  assignee,  unless  a  suit  might  have 
been  prosecuted  in  such  Court,  to  recover  the  said 
contents,  if  no  assignment  had  been  made,  except  in 
cases  of  foreign  {{ills  of  exchange,"  (Stat.  1789,  c. 
20,  ^  11 ;)  but  by  a  subsequent  Stat.  1816,  c.  253, 
§  14,  it  is  vested  with  jurisdiction  of  all  suits  at  com- 
mon law,  where  the  United  States,  or  any  officer 
thereof,  under  the  authority  of  any  act  of  Congress, 
shall  sue,  although  the  debt,  claim  or  other  mat- 
ter in  dispute,  shall  not  amount  to  six  hundred  dollars, 
concurrently  with  the  District  Court.  It  has  original 
jurisdiction  of  suits  relative  to  copyrights,  patents,  &c., 
6* 
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(Stat.  1800,  c.  25,  §  3 ;  1819,  c-  143 ;)  of  forfeitures 
incurred  under  the  acts  prohibiting  the  slave  trade, 
(Stat.  1794, c.  11,  ^  1;  1800,  c.  61,  ^  5;  1803, c.  63; 
1807,  c.  77  ;)  of  penalties  under  the  act,  regulating 
the  number  of  passengers  to  be  carried  in  passenger 
ships,  (1819,  c.  170,  ^  1 ;)  suits  on  assigned  deben- 
tures, (1799,  c.  128,  §80;)  and  concurrently  with 
the  State  Courts  in  all  actions  in  which  the  United 
States  are  plaintiffs,  or  defendants. 

The  Circuit  Court  has  appellate  jurisdiction  from 
all  final  decrees  and  judgments  in  the  District  Court, 
where  the  matter  in  dispute,  exclusive  of  costs,  exceed 
the  sum  of^y  dollars.  Stat.  U.  S.  1789,  c.  20,  §22; 
lb.  1803,  c.  93,  §  2 ;  lb.  1815,  c.  253,  §  2. 

When  the  Judge  of  any  District  Court  is  disabled 
from  interest,  or  any  other  cause,  to  try  a  case  pending 
in  that  Court,  it  may  be  removed  for  trial  to  the  Cir- 
cuit Court.  Stat.  U.  S.  1792,  c.36,  §  11 ;  lb.  1809, 
c.  94,  §  1 ;  lb.  1821,  c.  189. 

Any  suit  commenced  in  a  State  Court,  of  which  the 
Circuit  Court  has  concurrent  jurisdiction,  may  be  re- 
moved from  such  State  Court  to  the  Circuit  Court  by 
the  defendant,  upon  motion  to  be  made  at  the  time  of 
entering  his  appearance,  and  upon  his  giving  security 
for  entering  the  action,  &c.,  according  to  the  provis- 
ions of  the  statute.  Stat.  U.  S,  ,1789,  c.  20,  §  12; 
lb.  1815,  c.  184,  §  8;  lb,  1815,  c.246,  §  6;  lb.  1817, 
c.  283,  §  2. 

This  motion  must  be  in  writing ;  and  ought  to  show 
good  cause  for  the  removal,  or  the  motion  will  be  over- 
ruled. If  allowed,  this  allowance  will  not  be  binding 
upon  the  Circuit  Court,  but  the  action  will  be  retained 
or  dismissed,  according  to  the  facts  in  the  case,  with- 
out reference  to  the  Courts  below.     Stat.  U.  S.  1789, 
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c.  20,  ^  25;  1  Dunlap's  Pract.  230;  Redmond  v. 
Russell,  12  Johns.  Rep.  153. 

In  all  actions  commenced  in  the  Circuit  Court,  the 
Citizenship  of  the  parties,  or  the  alienage  of  one  of 
them,  or  any  other  circumstance  necessary  to  give  it 
jurisdiction,  must  be  set  forth  by  positive  averment 
and  if  there  is  not  a  sufficient  allegation  upon  the  re«» 
cord  for  that  purpose,  the  suit  will  not  be  sustained. 
This  is  upon  the  ground  of  its  being  a  Court  of  limited 
and  special  jurisdiction.  Bingham  v.  Cabot,  et  al. 
3  Dallas,  Rep.  282 ;  Turner  v.  EnriUe,  4  Dallas,  Rep. 
7 ;  Turner  v.  Bank  of  North  America,  4  Dallas,  Rep. 
8 ;  Montcdet  v.  Murray,  4  Cranch,  Rep.  46 ;  Hodgson 
et  al.  V.  Bowerbank  et  als.  5  Cranch,  Rep.  303 ;  Sul- 
livan V.  The  Fulton  Steam  Boat  Company,  6  Wheat. 
Rep.  450. 

If  in  a  suit  by  a  citizen  of  one  State  against  a  citi- 
zen of  another,  the  defendant  wishes  to  remove  the 
cause  into  the  Circuit  Court,  his  petition  must  allege 
that  he  is  a  citizen  of  the  other  State.  It  is  not  suffi- 
cient to  say  that  he  is  resident  there.  Corp  v.  Vermilye^ 
3  Johns.  Rep.  145. 

In  a  case  of  an  appeal  claimed  under  the  act  of 
1789,  before  referred  to,  where  the  construction  of  a 
statute  of  the  United  States  was  drawn  in  question, 
the  Supreme  Court  held  that  to  sustain  the  appeal,  it 
was  not  sufficient  that  the  construction  of  the  sta- 
tute was  drawn  in  question,  and  that  the  decision 
was  against  the  party,  but  that  hb  title  must  depend 
upon  the  statute.  IVilliams  v.  Norris,  12  Wheat.  Rep. 
117. 

It  may  sustain  a  petition  for  partition  between  citi- 
zens of  different  States,  according  to  the  statutes  of  the 
State  for  partition  of  lands  among  tenants  in  common. 
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Biddle^  ex  partCj  2  Mason,  472.     The  constructions 
of  the  clause  above  cited,  respecting  the  assignment 
of  promissory  notes,  has  been  the  subject  of  frequent 
discussion.     Where  an  action  was  brought  bj  the  en- 
dorsee of  a  promissory  note,  against  the  endorser,  they 
being  citizens  of  different  States,  it  was  held,  that  the 
Court   had  jurisdiction,    whether  a  suit    could    be 
brought  in  that  Court  by  the  indorsee  or  the  maker  or 
not.     Young  y.  Bryan^  6  Wheat.  146.     Reaffirmed  in 
EvaM  y.  Gee^  11  Peters,  80.     So,  also,  where  a  judg- 
ment rendered  in  a  State  Court  in  a  suit  between 
citizens  of  different  States,  was  assigned  to  a  citizen 
of  the  same  State  with  the  original  plaintiff,  a  suit  in 
equity  thereon  by  the  assignee  was  sustained,  although 
the  ground  of  the  original  judgment  was  a  negotiable 
chose  in  action.     Dexter  y.  Smithy  2  Mason,  303.     It 
has  jurisdiction  of  a  suit  in  equity,  brought  by  a  judg- 
ment creditor  against  his  debtor,  they  being  citizens 
of  different  States,  to  set  aside  conveyances  made  in 
fraud  of  creditors,  though  the  ground  of  the  judgment 
was  a  negotiable  chose  in  action,  on  which  a  suit  could 
not  have  been  maintained  in  that  Court.    Bean  v. 
Smith,  2  Mason,  252.    An  indorsee  of  a  promissory 
note  may  sue  his  immediate  indorser,  though  the  last 
be  a  citizen  of  the  same  State  with  the  maker,  in  the 
Circuit  Court;  but  where  he  traces  his  title  through  an 
intermediate  indorser,  the  declaration  must  show  that 
such  indorser  could  have  sustained  his  action  in  the 
Circuit  Court.     MoUan  v.  Torrance,  9  Wheat.  537. 
An  action  was  brought  on  a  note  payable  to  W.  Pitt, 
or  bearer,  by  the  holder,  a  citizen  of  one  State  against 
a  citizen  of  another  State,  and  sustained,  and  it  was 
holden   to  be  unnecessary  for  plaintiff  to  prove  that 
W.  Pitt  was  a  fictitious  person,  or  a  citizen  of  a 
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different  State  from  the  defendant.  Buttard  v.  Bell^ 
1  Mason,  243.  In  this  case  the  meaning  of  this  pro- 
hibitory clause  was  discussed  bj  Judge  Story,  with 
his  usual  ability,  who  says,  that  <^  it  was  intended  to 
apply  only  to  promises  made  to  persons  in  esse^  hav- 
ing a  certain  and  fixed  character  of  citizenship  or 
alienage ;  and  who  might  technically  make  an  assign- 
ment, and  sue  and  be  sued ;  that  such  a  note,  being 
payable  to  bearer,  is  often  said  to  be  assignable  by 
delivery ;  but  in  correct  language,  there  is  no  assign- 
ment in  the  case.  The  note  is  an  original  promise  to 
pay  any  person,  who  shall  become  the  bearer."  The 
principle  applies  as  well  to  notes  payable  to  order, 
when  they  are  indorsed  in  blank  or  otherwise,  and  it 
is  every  day's  practice  for  the  indorsee  of  a  promissory 
note,  to  bring  an  action  against  the  maker,  they  being 
citizens  of  different  States,  in  the  Circuit  Court.  This 
prohibition  does  not  apply,  either  directly  or  construc- 
tively, to  a  conveyance  of  lands  by  a  citizen  of  one 
State  to  the  citizen  of  another  State.  Briggs  v. 
French^  2  Sumner,  262. 

By  the  provisions  of  the  statute  above  cited,  the 
jurisdiction  depends  in  some  cases  on  the  citizenship 
of  the  parties.  They  are  not  deprived  of  their  juris- 
diction, by  the  joining  of  a  mere  nominal  party,  who 
does  not  possess  the  requisite  character.  But  where 
the  jurisdiction  depends  on  the  character  of  the  par- 
ties, and  such  party,  either  plaintiff  or  defendant,  con- 
sbts  of  a  number  of  individuals,  each  one  must  be 
competent  to  sue  in  the  Courts  of  the  United  States. 
Ward  V.  Arredondo^  Paine's  Rep.  410.  The  division 
of  a  State  into  two  or  more  districts,  does  not  aflect 
the  jurisdiction  of  the  Court  on  account  of  citizenship. 
If  a  party  is  found  in  the  district  in  which  he  is  sued, 
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the  case  is  out  of  the  prohibition  of  the  judiciary  act, 
which  declares,  that  ^*  no  civil  suit  shall  be  brought  in 
the  Courts  of  the  United  States,  against  a  defendant, 
bj  original  process,  in  any  other  district  than  that 
whereof  he  is  an  inhabitant,  or  in  which  he  shall  be 
found  at  the  time  of  serving  the  writ."  MUken  v. 
fFebbj  1 1  Peters,  25.  The  declaration  must  aver  citi* 
zenship  in  another  State,  and  not  residence  merely, 
but  it  is  not  necessary  that  the  party  should  have  all 
the  rights  of  a  citizen  in  the  State  to  which  he  claims 
to  belong,  or  to  which  he  may  have  removed ;  it  is 
suflScient  if  he  acquire  a  domicil  there.  Catlett  r. 
Pacific  Ins.  Co.y  Paine,  R.  699.  In  suits  by  or  against 
corporations,  the  jurisdiction  depends  upon  the  citi- 
zenship of  the  individual  members.  Hope  Ins.  Co.  v. 
Boardman^  5  Cranch,  67 ;  Bank  of  U.  S.  v.  DevauXj 
lb.  61 ;  N.  Orleans  v.  fVinter,  1  Wheat.  91. 

Where  an  action  is  brought  on  a  policy  of  insurance, 
made  in  favor  of  an  agent  who  is  alone  named  in  the 
policy,  by  the  principal,  who  is  a  citizen  of  a  different 
State  from  the  defendant,  in  this  Court,  it  will  be 
sustained,  though  the  agent  is  a  citizen  of  the  same 
State  with  defendant.  Ruan  v.  Gardner^  1  Wash. 
145.  This  Court  has  no  jurisdiction  where  neither 
of  the  parties  is  a  citizen  of  the  State  in  which  the 
action  is  instituted,  except,  of  course,  cases  of  alien- 
age.   Shute  V.  Davis  J  Peters,  C.  C.  R.  431. 

When  the  jurisdiction  depends  on  the  amount  of 
damages  claimed,  or  the  value  of  the  property  in  dis* 
pute,  the  jurisdiction  attaches  if  an  amount  exceeding 
five  hundred  dollars  is  laid  in  the  declaration.  Martin 
V.  Taylor,  1  Wash.  1 ;  Dunn  v.  Dupont,  2  Wash.  463. 
And  where  the  nature  of  the  case  is  such,  as,  for  ex- 
ample, a  writ  of  right,  or  a  petition  for  partition,  in 
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which  DO  damages  are  alleged)  the  ralue  of  the  prop* 
erty  may  be  shown  by  affidavits.  Hartshorn  y« 
Wright,  Peters,  C.  C.  R.  64.  Bat  if  a  plaintiff  fail 
to  recover  five  hundred  dollars,  he  is  not  to  be  allowed 
his  costs,  and  may,  in  the  discretion  of  the  Court,  be 
adjudged  to  pay  costs.  Green  v.  liter,  8  Cranch, 
229 ;  3  Cond.  R.  S.  C.  97. 

This  Court  has  jurisdiction  also  of  all  cases  arising 
under  the  laws  of  the  United  States,  and  of  all  con- 
troversies between  citizens  of  the  same  State,  claim- 
ing lands  under  grants  of  different  States.  Cohan  v. 
Leurisj  2  Wheat.  377 ;  Pawlet  v.  Clark,  9  Cranch, 
292. 

The  privilege  of  not  being  sued  out  of  his  own  diSi- 
trict,  may  be  waived  by  a  defendant,  and  if  waived, 
the  Court  will  have  jurisdiction.  Harrison  v.  Bowan, 
Peters,  C.  C.  R.  489. 

When  the  jurisdiction  of  the  Court  has  once  at* 
tached,  no  subsequent  change  in  the  relation  or  condi* 
tion  of  the  parties,  in  the  progress  of  the  cause,  will 
oust  that  jurisdiction.     U.  S.  v.  Mfer,  2  Brock.  616. 

Supreme  Court  of  the  United  States. 

The  Supreme  Court  has  exciu^'ve  jurisdiction  of  all 
suits  and  proceedings  against  ambassadors,  other  pub- 
lic ministers  and  consuls ;  and  original,  but  not  exclu- 
sive jurisdiction  of  all  suits  brought  by  them«  Stat. 
1789,  c.  20,  ^  13. 

An  appeal  lies  to  the  Supreme  Court  of  the  United 
States,  from  any  final  judgment  or  decree  in  the  Cir- 
cuit Court  or  District  Court,  where  the  matter  in  dis- 
pute exceeds  the  sum  of  two  thousand  dollars ;  but  no 
new  evidence  is  received,  and  the  judgment  is  only 
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rerersed  or  aflSraied^  except  in  cases  of  admiralty  and 
maritime  jurisdiction.  Stat.  U.  S.  1789,  c«  20,  §  22 ; 
lb  1803,  c.  93,  §  2 ;  lb.  1819,  c.  143. 

It  is  provided  by  statute,  <^  that  a  final  judgment  or 
decree  in  any  suit,  in  the  highest  Court  of  law  or 
equity  of  a  State  in  which  a  decision  in  the  suit  could 
be  had,  where  is  drawn  in  question  the  validity  of  a 
treaty  or  statute  of,  or  an  authority  exercised  under, 
the  United  States,  and  the  decision  is  against  their 
validity ;  or  where  is  drawn  in  question  the  validity 
of  a  statute  of,  or  an  authority  exercised  under,  any 
State,  on  the  ground  of  their  being  repugnant  to  the 
constitution,  treaties,  or  laws,  of  the  United  States, 
and  the  decision  is  in  favor  of  such  their  validity ;  or 
where  is  drawn  in  question  the  construction  of  any 
clause  of  the  constitution,  or  of  a  treaty,  or  statute  of, 
or  commission  held  under,  the  United  States,  and  the 
decision  is  against  the  title,  right,  privilege,  or  exemp- 
tion, specially  set  up  or  claimed  by  either  party,  under 
such  clause  of  the  said  constitution,  treaty,  statute,  or 
commission  ;  may  be  re*examined  and  reversed  or  af- 
firmed in  the  Supreme  Court  of  the  United  States 
upon  a  writ  of  error."  ^<  But  no  error  shall  be  as- 
signed or  regarded  as  a  ground  of  reversal,  in  any  such 
case. as  aforesaid,  but  such  as  appears  on  the  face  of 
the  record,  and  immediately  respects  the  before-men- 
tioned questions  of  validity  or  construction  of  the  said 
constitution,  treaties,  statutes,  commissions  or  authori- 
ties in  dispute."    Stat.  U.  S.  1789,  c.  20,  $  26. 

The  Supreme  Court  has  power  to  issue  writs  of 
mandamus^  quo  warranto^  and  generally  to  exercise 
that  superintending  authority  over  all  inferior  Courts, 
which  almost  necessarily  belongs  to  the  Court  of  dernier 
resort  in  any  government.     In  common  with  the  other 
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Courts  of  the  United  States,  it  has  power  to  issue 
writs  of  habeas  corpus,  scire  facias,  and  other  writs 
necessary  for  the  exercise  of  its  jurisdiction,  and  to 
relieve  from  imprisonment  by  habeas  corpus,  persons 
unjustly  detained  under  color  of  the  authority  of  the 
United  States.     Stat.  U.  S.  1789,  c.  20,  §  13,  14. 

Whenever  there  is  a  difference  of  opinion  in  the 
Circuit  Court  between  the  Judges,  the  point  upon 
which  the  disagreement  happens  shall,  during  the 
same  term,  upon  the  request  of  either  party,  be  stated 
under  the  direction  of  the  Judges,  and  certified  to  the 
Supreme  Court  at  their  next  session  thereafter,  and 
shall  be  finally  decided  by  the  Supreme  Court.  Stat. 
U.S.  1802,  c.  31,  §6. 
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CHAPTER  VI. 

GENERAL   REQUISITES    OF  WRITS. 

We  are  now  to  consider  that  important  part  of  the 
proceedings  in  personal  actions,  denominated  the  pro- 
cess, which  is  the  foundation  of  the  action,  and  governs 
all  the  subsequent  proceedings.  The  choice  of  pro- 
cess, where  any  choice  is  given,  will  be  regulated  by 
the  discretion  of  the  attorney,  by  the  subject  matter 
of  the  controversy,  by  the  express  provisions  of  the 
statutes,  and  by  other  considerations  that  will  more 
directly  appear  in  the  following  chapters. 

Suits  are  commenced  in  this  Commonwealth,  in  the 
Courts  of  common  law,  chiefly  by  fVrit^  and  it  is  to  the 
practice  in  such  suits,  that  this  treatise  will  be  chiefly 
devoted. 

They  are  also  commenced  by  Li6e/,  which  is  the 
proper  form  of  proceeding  in  the  Courts  of  Admiralty ; 
and  in  the  Supreme  Court  for  divorce. 

On  a  libel  for  divorce,  it  is  usual,  on  the  petition  of 
the  wife,  to  order  the  husband  to  furnish  her  with  a 
sum  of  money,  to  enable  her  to  conduct  her  suit  or 
defence,  but  it  is  within  the  discretion  of  the  Court. 
Quincy  v.  Quincy,  10  N.  H.  272. 

By  Petition^  which  is  the  proper  form  of  proceeding 
in  cases  of  damage,  caused  by  the  location  of  highways 
and  railroads,  and  for  partition  of  lands  owned  in 
common. 

By  Complaint^  which  is  the  proper  process  in  cases 
of  flowage. 
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The  Courts  have  the  power  to  frame  new  writs,  and 
to  make  anj  alterations  in  the  existing  forms,  when 
necessary  to  adapt  them  to  changes  in  the  law,  or  for 
other  sufficient  reasons ;  but  all  such  changes  are  sub- 
ject to  the  final  control  of  the  Supreme  Court.  Rev. 
Stat.  c.  90,  §  8,  9. 

The  constitution  of  this  Commonwealth,  (c.  6,  art. 
5,)  requires  that  all  writs  shall  be  in  the  name  of  the 
Commonwealth ;  that  thej  shall  be  under  the  seal  of 
the  Court  from  which  they  issue,  and  shall  bear  teste 
of  the  first  Justice  of  the  Court,  to  which  they  shall 
be  returnable,  who  is  not  a  party,  and  be  signed  by 
the  clerk  of  such  Court. 

Any  defect  in  these  particulars,  teste,  seal  or  signa- 
ture of  the  clerk,  is  regarded  only  as  a  technical  irreg- 
ularity in  the  process,  and  can  only  be  taken  advan- 
tage of  at  the  first  term.  Ripley  v.  Warren^  2  Pick. 
692;  Gordon  v.  Valentine,  16  J.  R.  146;  Foot  v. 
irnou;/e5,  4  Met.  391. 

Questions  upon  these  subjects  have,  however,  been 
made  in  due  time,  where  the  parties  have  determined 
to  stand  upon  their  technical  rights,  both  in  Massa- 
chusetts and  in  other  States,  where  similar  require- 
ments exist.  A  seal  is  an  impression  upon  paper  alone, 
or  an  impression  made  by  means  of  a  wafer  or  of  wax 
affixed  thereto.  Rev.  Stat,  c  2,  ^  6,  16.  A  scroll  is 
not  therefore  a  seal  in  Massachusetts. 

In  Stevens  v.  Ewer,  2  Met.  74,  it  was  held,  that  any 
seal  affixed  by  the  clerk  to  the  writ,  as  the  seal  of  the 
Court,  is  to  be  so  considered,  and  it  was  immaterial 
whether  a  blank  writ  be  signed  by  the  clerk,  or  his 
signature  be  thereto  annexed  by  his  order.  In  this 
case  the  attorney  took  the  seal  and  signature  from  one 
writ,  and  annexed  it  to  another,  by  direction  of  the 
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clerk.  A  writ  without  a  seal  is  a  nullity.  HuicJUns 
V.  Edson,  1  N.  H.  139. 

All  original  writs  in  the  Supreme  Court  and  Court 
of  Common  Pleas,  may  be  issued  by  the  clerk  of  the 
Courts  in  any  county,  and  run  into  and  be  made  re- 
turnable in  any  other  county.  Rev.  Stat.  c.  90,  §  2, 
and  Act  of  Amendment,  $  35. 

The  writ  in  most  common  use  in  Massachusetts,  as 
being  adapted  to  the  greatest  number  of  eases,  is  a 
printed  form,  sealed  and  signed  by  the  clerk,  which 
is  in  these  words.  **  We  command  you  to  attach  the 
goods  or  estate  of  A.  B.  &c.,  to  the  value  of dol- 
lars, and  for  want  thereof,  to  take  the  body  of  the 
said  A.  B.,  if  he  may  be  found  in  your  precinct,  and 
him  safely  keep,  so  that  you  have  him  before  our  Jus* 
tices,  k^.^^  This  writ  may  be,  1,  a  capias^  where  it 
is  intended  only  to  arrest  the  body  of  the  defendant ; 
but  an  absolute  direction  to  arrest  the  body,  by  eras- 
ing the  alternative  direction,  is  not  authorized  by  the 
Revised  Statutes,  and  it  might  not  be  safe  therefore 
to  adopt  it,  though  the  body  may  undoubtedly  be  ar- 
rested, even  where  the  defendant  has  a  large  amount 
of  visible  property.  The  Revised  Statutes,  c.  90,  ^  3, 
provide,  that  the  writ  may  be  framed  either  to  attach 
the  goods  or  estate  of  the  defendant,  and  for  want 
thereof,  to  take  his  body,  or  it  may  be  an  original  sum- 
mons either  with  or  without  an  order  to  attach  the 
goods  or  estate.  2.  An  attachmerU  and  summons  only, 
in  which  case  the  words  authorizing  an  arrest  of  the 
body  may  be  erased,  in  which  case  the  writ  would  be 
a  writ  of  summons  and  attachment ;  and  such  are  all 
trustee  writs.  3.  A  summons  alone,  without  making 
any  attachment.  There  is  no  distinction  between  a 
capias  and  a  writ  of  attachment.     They  are  one  writ 
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with  different  powers,  according  to  the  will  of  him  who 
uses  them.  CommonwedHh  y.  Sumner^  5  Pick.  366. 
In  respect  to  the  cases,  in  which  these  alterations  may 
be  made,  it  may  be  remarked, 

That  where  defendants  are  exempted  from  arrest, 
as  in  the  case  of  corporations,  sheriffs,  executors, 
administrators,  females,  in  action  on  judgments,  &c., 
upon  which  the  defendant  has  been  discharged  by 
taking  the  poor  debtor's  oath,  jurors,  parties  and  wit- 
nesses attending  Court,  members  of  the  Legislature, 
and  other  persons  privileged  from  arrest,  the  words 
authorizing  an  arrest  of  the  body  must  be  erased. 
The  consequences  of  arresting  such  persons  will  be 
considered  hereafter.  It  would  not  seem  reasonable, 
at  first  view,  that  if  the  writ  were  properly  served,  if 
a  party  exempted  from  arrest  were  served  with  process 
in  a  proper  manner  without  being  arrested,  that  he 
should  be  permitted  afterwards  to  take  advantage  of 
the  mere  want  of  erasure  ;  but  it  has  been  held,  that 
snch  writ  is  abatable  on  plea  or  motion.  Cooke  v. 
Gibbsj  3  M.  R.  193;  WilUngton  v.  Steams,  1  Pick. 
497;  Howe's  Prac.  62,  68;  Cook  v.  Lothrop,  18 
Maine,  260.  The  reason  given  for  this  principle  is, 
that  process  to  arrest  the  body  of  a  person,  whose 
body  is  absolutely  exempted  from  arrest,  is  manifestly 
erroneous ;  it  is  itself  an  indignity,  and,  as  the  officer 
would  be  protected  by  his  precept,  even  if  he  arrested 
the  party,  the  danger  of  abuse  is  so  great,  that  public 
policy  requires  that  the  writ  in  such  case  should  be 
abated.  It  may  be  safely  stated,  as  a  general  rule, 
for  the  guidance  of  practitioners,  that  the  writ  should 
conform  substantially,  to  the  service  which  is  intended 
to  be  made. 

Every  writ  must  be  directed  to  an  officer  authorized 
6» 
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by  law  to  serve  it.  In  some  cases,  therefore,  which 
will  be  stated,  when  we  come  to  speak  of  the  service 
of  writs,  it  should  be  directed  to  a  sheriff,  or  to  a  cor« 
oner,  and  in  other  cases  it  may  be  directed  to  a  con- 
stable. But  when  a  writ  is  not  properlj  directed,  but 
has  been  properly  served  by  a  person  duly  authorized 
by  law  to  serve  it,  an  amendment  will  be  allowed. 
Hearsay  v.  Bradbury^  9  M.  R.  95.  When  a  writ  is 
directed  to  a  coroner,  the  reason  therefor  should  regu- 
larly appear  on  the  face  of  the  writ ;  but  if  the  con- 
trary do  not  appear,  and  the  defendant  does  not  take 
advantage  of  it  at  the  first  term,  he  cannot  afterwards. 
Simans  v.  Parker^  1  Met  608. 

A  writ  that  has  been  filled  up  in  a  suit  between 
other  parties,  but  not  delivered  to  an  ofiicer,  (^Gardner 
V.  Webber  J 16  Pick,  261,)  or  between  the  same  parties 
upon  which  an  attachment  has  been  made,  but  no 
summons  left,  (Parkman  v.  Crosby^  lb.  297,)  may  be 
filled  up  and  served,  and  the  writ  will  not  be  abated 
or  quashed  on  plea  or  motion. 

The  next  requisite  of  a  writ,  and  a  most  important 
one,  is,  that  it  should  contain  a  declaration.  This  is 
one  of  the  peculiarities  of  our  system  of  practice,  in 
which  we  have  departed  from  the  mode  of  procedure 
employed  in  England,  New  York  and  most  other 
States,  where  the  common  law  has  been  adopted.  The 
English  practice  is  to  file  a  declaration  after  the  action 
is  entered.  In  Massachusetts,  a  writ  without  a  declar- 
ation is  a  nullity.  Brigham  v.  Este,  2  Pick.  420 ;  Ildy 
V.  Stubbsj  6  M.  R.  280.  As,  in  some  cases,  arrest  and 
imprisonment  of  the  person,  or  attachment  of  real  and 
personal  estate  may  be  made,  it  is  most  important 
that  the  defendant  should  be  distinctly  apprized  of  the 
cause  of  action  against  him ;  that  his  bail  or  the  per- 
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sons  who  become  responsible  for  property  attached, 
should  also  know  the  nature  and  extent  of  the  claim 
made,  and  where  there  are  many  attaching  creditors, 
that  one,  who  has  made  an  attachment  prior  to  others, 
should  not  be  permitted  by  the  generality  of  his  decla- 
ration, to  smuggle  in  subsequently  purchased  demands, 
for  the  benefit  of  himself  or  others.  It  is  for  these 
reasons,  that  some  particularity  is  required  in  declara- 
tions. Writs  are  too  often  made  in  great  haste,  or 
with  unjustifiable  carelessness,  when  there  is  leisure 
enough  to  make  them  properly.  It  is  quite  too  com- 
mon for  an  attorney  to  say  to  himself,  that  he  will 
make  a  general  declaration  for  goods,  wares,  merchan- 
dise, work,  labor,  money,  &c.,  using  a  printed  form, 
which  is  large  enough  to  cover  all  possible  demands, 
and  file  a  bill  of  particulars  when  the  action  is  entered. 
In  all  cases  in  which  it  is  practicable,  it  will  be  a  great 
saving  of  time,  and  of  trouble  and  vexation,  to  annex 
the  bill  of  particulars  to  the  writ,  when  it  is  issued, 
and  the  consequences  of.neglecting  to  do  so  are  some- 
times fatal.  Defects  of  this  kind  may  sometimes  be 
amended,  but  the  consequences  of  the  amendpoent 
may  be  the  discharge  of  bail,  or  the  loss  of  an  attach- 
ment 

In  Fairfield  v.  Baldwin^  12  Pick.  388,  where  the 
writ  contained  two  counts,  one  for  money  had  and  re- 
ceived, and  the  other  for  goods  sold  and  delivered,  an 
amendment  was  allowed,  setting  forth  divers  notes  of 
hand,  and  it  was  held,  that  the  attachment  was  there- 
by dissolved,  and  the  debt  was  consequently  lost.  The 
Court  say,  ^^  the  writ  should  set  forth  clearly  the  cause 
or  causes  of  action  to  be  secured  by  the  attachment," 
not,  however,  in  exact  technical  form,  but  a  bill  of 
particulars  annexed,  containing  a  description  of  bills 
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of  exchaoge,  notes,  &c.,  would  be  sufficient.  In  the 
later  case  of  Peirce  v.  Partridge^  3  Met.  49,  the  Court 
say,  "  in  the  matter  of  priority  of  liens  among  several 
attaching  creditors,  this  Court  hold  the  parties  to  very 
strict  rules  in  adjusting  their  respective  claims  to  pre- 
ferences." In  this  case,  the  attachment  was  held  to 
be  dissolved,  because  the  plaintiff  took  judgment  for 
his  whole  debt,  without  deducting  the  amount  of  arti- 
tides  received  in  part  payment.  In  Fairbanks  v.  Stan^ 
fy,  18  Maine,  296,  it  is  said,  that  when  a  writ  contains 
the  money  counts,  there  may  be  some  difficulty  in 
determining  what  demands  were  put  in  suit,  but  the 
presumption  will  be,  in  the  absence  of  proof,  that  those 
which  the  plaintiff  then  owned,  and  which  were  then 
due  and  payable,  and  might  be  introduced  without 
amendment,  were  introduced.  It  was  also  held,  that 
inasmuch  as  the  Rev.  Stat.  c.  1 14,  §  33,  required  all 
liens  on  real  estate,  created  by  attachment  and  the 
amount  of  them  to  appear  on  record,  the  plaintiff  was 
thereby  deprived  of  the  right  to  prove  under  the  money 
counts,  any  demand  not  specifically  designated.  The 
statute  of  Massachusetts  upon  this  subject  is  similar 
to  that  of  Maine,  and  the  same  reason  exists  therefore 
for  requiring  a  specific  statement  of  the  cause  of  ac- 
tion here  as  there. 

Date.  —  A  writ  should  be  dated  on  the  day  it  is 
issued,  and  the  date  is  primA  facie  evidence  of  the 
commencement  of  the  action,  so  as  to  avoid  the  effect 
of  the  statute  of  limitations,  though  it  be  not  served 
until  after  the  statute  has  begun  to  run.  Bunker  v. 
Sked,  8  Met.  160 ;  Gardner  v.  Webber,  17  Pick.  407. 
It  will  be  considered  as  purchased  at  any  moment  of 
of  the  day  of  its  date,  which  will  most  accord  with 
the  truth  and  justice  of  the  case.    Badger  v.  Phinneyy 
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15  M.  R.  364*  If  instructions  be  given  to  an  officer 
not  to  serve  the  writ  until  he  has  done  certain  acts, 
as  for  instance,  made  a  demand,  the  time  of  the  ser- 
vice, and  not  the  date  or  time  of  making  out  the  writ, 
will  be  deemed  the  commencement  of  the  action.  Ib« 
Seaver  v.  Lincoln,  21  Pick.  267.  The  true  date 
of  a  writ  maj  always  be  shown,  whatever  be  the 
actual  date  upon  it.  Parkman  v.  Crosbj/j  16  Pick. 
297. 

Writs  Imiught  before  a  Justice  of  the  Peace  must 
be  served  not  more  than  sixty  days  before  the  day 
therein  appointed  for  trial.  It  has  been  a  long  estab- 
lished practice,  to  make  all  Justice  Writs  returnable  at 
a  particular  hour  of  the  day  named  in  them.  If  the 
Justice  does  not  attend  within  the  hour  named,  he 
cannot  afterwards  proceed  to  render  any  judgment  in 
the  case.  Parties  are  not  required  to  attend  longer 
than  the  hour.  Banks  v.  Johnson,  12  N.  H.  463 ; 
McCarthy  v.  McPherson,  1 1  J.  R.  407.  Nor  can  the 
Justice  postpone  the  cause  to  another  time,  until  the 
hour  arrives,  appointed  in  the  writ,  (Martin  v.  Fales, 
18  Maine,  23,)  where  a  Justice  adjourned  his  Court 
the  day  previous  to  the  time  appointed  in  the  writ,  by 
an  advertisement.  In  Maine,  by  the  Statute  of  1834, 
§  101,  one  Justice  may  adjourn  the  Court  of  another, 
in  case  of  his  inability  to  attend,  but  no  such  provision 
exists  in  this  State.  If  a  defendant  appear,  and  plain- 
tiff do  not  appear,  a  Justice  has  no  authority  to  enter 
judgment  for  the  plaintiff.  Sprague  v.  Shed,  9  J.  R. 
140.  A  writ  returnable  on  Saturday  the  17th,  when 
the  17th  was  Sunday,  would  be  clearly  void,  and  if  it 
were  Friday,  it  would  seem  equally  so.  fVeUman  v. 
Lawrence,  15  M.  R.  326;  Howe,  Prac.  99.  Though 
it  is  usual,  ex  abundanti  cautda,  to  insert  the  day  of 
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the  week,  as  well  as  the  day  of  the  month,  it  does 
not  seem  to  be  necessarj. 

The  sixtieth  section  of  chapter  eighty-one,  declares, 
that  in  all  writs,  processes,  records,  and  judicial  pro* 
ceedings,  ci?il  and  criminal,  the  day  on  which  any 
term  is  to  commence,  may  be  designated  as  the  first, 
second,  or  other  Monday  or  Tuesday,  as  the  case  may 
be,  of  the  month  on  which  the  same  shall  happen. 
The  language  is  broad  enough  to  embrace  writs  issued 
by  a  Justice;  but  the  inconveniences  would  be  so 
great,  if  this  section  were  applied  to  actions  before 
Justices,  and  it  is  so  manifestly  contrary  to  the  intent 
of  the  Legislature,  that  such  a  construction  would 
be  rejected,  if  the  question  should  ever  arise.  The 
use  of  the  word  *^  term  "  should  be  decisive  on  this 
point. 

Another  requisite  of  writs  is,  that  they  should  be, 
in  certain  cases,  indorsed.  It  was  formerly  the  uni- 
form practice  in  Massachusetts,  to  require  that  a//  toriis 
should  be  indorsed,  but  a  more  sensible  course  has 
been  adopted  since  the  revision  of  the  statutes,  by 
which  a  large  discretion  is  given  to  the  Courts,  in  re- 
gard to  requiring  indorsers.  There  are  some  cases  in 
which  it  is  absolutely  necessary  that  a  writ  shall  be 
indorsed ;  and  "  in  all  cases,  when  it  shall  appear  to 
them  to  be  reasonable,  the  Court  may  reauire  the  plain- 
tiff to  procure  a  sufficient  indorser."  Rev.  Stat.  c.  90, 
§  10.  The  statute  is  general  and  peremptory  in  re- 
quiring all  writs  and  bills  in  equity  to  be  indorsed, 
where  the  plaintiff  is  not  an  inhabitant  of  the  Com- 
monwealth, and  extends  expressly  to  writs  of  error 
and  certiorari,  audita  querela,  and  petitions  for  writs 
of  certiorari,  c.  112,  ^24. 

The  Courts  are  authorized  to  require  a  new  indors- 
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er,  when  one  has  removed,  or  is  proved  to  be  insuffi- 
cient, and  to  substitute  a  new  indorser,  on  motion  of 
the  plaintiff,  when  justice  requires  it.  Rev.  Stat.  c.  90, 
^  12;  c.  94,^66. 

No  indorsement  is  necessary,  if  either  of  the  plain- 
tiffs, where  there  are  several,  is  an  inhabitant  of  the 
State,  c.  90,  §  10. 

All  original  writs  and  all  bills  in  equity,  in  which 
the  plaintiff  is  not  an  inhabitant  of  the  State,  are  re- 
quired to  be  indorsed  by  some  sufficient  person,  who 
is  an  inhabitant  of  the  State,  **  before  entry,"  lb. 
But  this  is  a  privilege,  which  the  defendant  may  waive, 
and  it  has  been  held,  by  the  Supreme  Court,  that  un- 
less it  be  made,  within  a  reasonable  time,  at  the  first 
term,  it  shall  be  considered  as  waived,  and  a  motion 
to  dismiss  the  action  on  that  ground,  will  be  refused. 
Carpenter  v.  Aldrichj  3  Met.  68 ;  Ripley  v.  Warren^ 
2  Pick.  592;  Gilbert  v.  Nantucket  Bank,  6  M.  R.  97; 
Whiting  V.  HoUisier,  2  M.  R.  102.  It  was  determined 
by  the  whole  Court  of  Common  Pleas,  at  their  January 
session,  in  1847,  that  a  motion  to  dismiss  an  action 
for  want  of  an  indorsement,  should  be  treated,  in  all 
respects,  like  a  plea  in  abatement,  and  that  it  must,  in 
all  cases,  be  made  within  the  time  when  a  plea  in 
abatement  is  required  to  be  filed. 

By  the  statute  already  cited,  the  Courts  are  author- 
ized to  require  an  indorser,  in  all  cases,  where  the 
plaintiff  shall  remove  from  the  Commonwealth  during 
the  pendency  of  the  action,  and  it  is  usual  to  pass 
such  order,  whenever  the  motion  is  made,  and  the  fact 
is  proved,  to  the  satisfaction  of  the  Court.  When  the 
statute  absolutely  requires  a  writ  to  be  indorsed,  be- 
fore entry,  and  the  motion  to  dismiss  is  made  in  due 
season,  the  Court  have  no  discretion ;  the  action  must 
be  dismissed. 
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In  Other  caaesi  where  it  is  discretionary  with  the 
Court  to  require  an  indorser,  or  not,  the  soundest  prin- 
ciples have  been  adopted.  ^'  Mere  poverty  is,  in  no 
case,  deemed  a  sufficient  cause  to  require  an  indorser* 
It  is  one  element  in  most  cases,  where  the  motion  is 
made,  but  is  never  regarded  as  sufficient  of  itself*  It 
is  the  obvious  general  policy  of  the  Legislature  to  per* 
mit  a  plaintiff,  though  poor,  and  apparently  insolvent, 
to  sue  for  his  rights,  so  long  as  he  is  an  inhabitant  of 
the  Commonwealth  and  within  its  jurisdiction ;  and  it 
is  not  fit  nor  expedient  to  require  security  for  costs, 
which  might  in  many  cases  deprive  a  party  of  his 
rights,  merely  on  the  ground  of  insolvency  or  poverty 
of  the  plaintiff,  and  where  there  is  not  superadded  some 
appearance  of  oppressive  and  vexatious  conduct,  by 
prosecuting  groundless  suits,  or  renewing  them  one  or 
more  times,  after  having  been  unsuccessful ;  or  where 
there  is  some  apparent  misconduct  of  the  like  kind. 
The  Court  will  not  therefore,  in  general,  require  an 
inhabitant  plaintiff  to  furnish  an  indorser,  on  the  ground 
of  apparent  or  real  poverty  or  insolvency ;  but  will 
exercise  that  power,  only  to  prevent  vexatious  oppres- 
sion." Fendey  v.  Mahmey,  21  Pick.  212.  Since  this 
decision,  it  has  been  the  practice  of  all  the  Courts  to 
exercise  the  discretion  with  which  they  are  invested, 
and  to  order  indorsers  where  the  action  is,  for  instance, 
upon  a  highly  penal  statute,  or  is  apparently  brought 
from  malice,  or  where  the  plaintiff  is  a  mere  nominal 
party,  and  is  worthless,  &c.  But  not  where  the  plain- 
tiff is  a  seaman,  or  where  it  is  not  proved  to  the  satis- 
faction of  the  Court,  that  the  plaintiff  has  left  the 
Commonwealth  amtno  nan  revertendi. 

As  to  what  shall  be  a  sufficient  indorsement  of  a 
writ,  there  have  been  numerous  decisions.    The  latest 
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was  a  case  in  the  Coantj  of  Essex,  which  will  probably 
be  reported  in  11  Met.,  where  it  was  held,  that  an 
indorsement  on  a  writ,  in  which  the  plaintiff  was  de- 
scribed as  an  inhabitant  of  another  State,  in  this  form, 
was  sufficient,  viz :  ^<  From  the  office  of  J.  D,"  but  it 
would  not  be  considered  an  indorsement  in  cases  where 
an  indorsement  is  not  required.  An  indorsement  *<A. 
B.  by  C.  D.  his  attorney,"  will  bind  the  attorney  as 
indorser.  Chadwick  v.  UpUm^  3  Pick.  442 ;  Chapman 
V.  PkiUipslz  Pick.  26.  So,  also,  "A.  B.  attorney,"  lb. 

Where  the  plaintiff  resides  in  the  State,  an  attorney 
has  authority  to  indorse  the  name  of  his  client,  but 
not  if  he  reside  out  of  it ;  and  if  be  should  do  so,  he 
will  be  personally  bound.  The  reason  is,  that  a  plain- 
tiff living  out  of  the  State,  cannot  be  an  indorser,  and 
the  act  is,  as  to  him,  therefore,  a  nullity.  Pettingell 
V.  McGregor^  12  N.  H.  179.  Any  mode  of  signing, 
which  would  bind  the  party  to  a  bond  or  note,  is  suffi- 
cient. Clark  Y.  Paine,  11  Pick.  66.  The  indorse- 
ment must  be  upon  the  back  of  the  writ.  Hartvoell 
Y.  Hemmenwayj  7  Pick.  117.  When  an  indorser  is 
ordered  by  the  Court,  it  will  be  sufficient  if  a  copy  of 
the  writ  be  indorsed,  if  a  copy  is  the  proper  paper  in 
the  Court  making  the  order.  Howe,  Prac.  109.  Mid- 
dlesex Turnpike  Co.  y.  Tufts,  8  M.  R.  266;  Davis  v. 
McArthur,  4  Greenl.  82.  Where  an  action  was  brought 
by  appeal  from  a  Justice,  and  a  new  indorser  was  or- 
dered, and  he  indorsed  a  certified  copy  of  the  writ,  he 
was  held  to  be  bound  thereby.  Ameriscoggin  Bridge 
Y.  Braggj  U  N.  H.  102. 

Where  a  foreign  corporation  is  plaintiff,  though  some 
of  its  members  may  reside  in  this  Commonwealth, 
there  can  be  no  doubt  that  the  writ  must  be  indorsed, 
before  entry,  by  an  inhabitant  of  this  State. 
7 
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Whether  a  writ,  which  is  sued  out  bj  an  infant,  by 
his  prochein  amie  or  guardian,  the  infant  not  being  an 
inhabitant  of  the  Commonwealth,  must  be  indorsed, 
is  a  question  of  some  doubt  and  difficulty.  It  depends 
upon  the  question,  who  is  the  real  party  to  the  suit, 
and  upon  this  point  the  authorities  are  conflicting.  If 
the  infant  be  the  plaintiff,  and  be  an  inhabitant  of  the 
State,  no  indorser  is  necessary.  Judge  Howe  states 
the  weight  of  authority  to  be,  that  the  profhein  amie 
is  the  party  to  the  suit.  Prac.  1 10.  In  Smith  v.  Floyd, 
1  Pick.  275,  where  the  infant  had  himself  indorsed 
the  writ,  he  was  regarded  by  the  Court  as  the  real 
plaintiff,  while  in  the  later  case  of  Blood  v.  Harring^ 
torij  8  Pick.  652,  a  different  opinion  was  intimated. 
As  the  sole  object  of  procuring  an  indorser  is  to  obtain 
security  for  costs,  the  further  discussion  of  the  point  is 
reserved  to  the  chapter  on  that  subject.  In  the  mean 
time,  the  writer  has  no  hesitation  in  expressing  the 
opinion,  for  reasons  which  are  there  given,  that  the 
infant  is  the  real  party  to  the  suit,  and  that  whether 
it  is  or  is  not  necessary  to  indorse  a  writ  before  entry, 
depends  upon  the  place  of  the  infant's  residence. 

In  actions  against  executors  and  administrators,  on 
their  official  bonds  by  creditors  and  others,  the  writ 
must  be  indorsed  by  the  persons  for  whose  benefit,  or 
at  whose  request,  the  action  is  brought ;  and  when  it  is 
brought  by  creditors,  or  next  of  kin,  there  must  be  a 
further  indorsement  on  the  writ,  specifying  for  whose 
benefit  it  is  brought,  c.  70,  ^  7.  So,  of  a  suit  on  the 
official  bond  of  a  sheriff,  c.  14,  ^  64.  So,  where  prop- 
erty attached  has  been  appraised  and  delivered  to  the 
debtor  on  his  giving  bond,  and  an  action  is  brought 
thereon  by  the  creditors,  the  names  of  all  by  whom  the 
action  is  brought,  must  be  indorsed,  c.  90,  §  64. 
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For  the  extent  of  the  liability  of  indorsers,  and  the 
mode  of  enforcing  claims  against  them,  the  reader  is 
referred  to  the  chapter  on  writs  of  scire  facias. 

Venue.  —  Another  requisite  of  a  writ  or  other  pro- 
cess is,  that  it  be  made  returnable  not  onlj  to  the 
proper  Court,  having  jurisdiction  of  the  case,  but  in 
the  proper  county.  All  transitory  actions  between 
parties,  who  both  live  within  the  State,  must  be  made 
returnable  in  the  county,  where  one  of  the  parties 
lives.  When  the  plaintiff  lives  without  the  State,  he 
may  bring  his  action  in  any  county.  An  insurance 
company  having  an  established  place  of  business  in 
this  State,  may  be  sued  by  an  inhabitant  of  another 
State,  in  any  county.  Allen  v.  Pacific  Ins.  Co.  21 
Pick.  267.  Where  there  are  two  or  more  plaintiffs, 
the  action  may  be  brought  where  either  lives,  and 
where  there  are  two  or  more  defendants,  where  either 
defendant  lives.  Rev.  Stat.  c.  90,  ^  15.  When  a 
trustee  writ  is  used,  and  all  the  persons  named  as 
trustees  dwell  in  one  county,  the  writ  must  be  return- 
able in  that  county,  otherwise,  in  the  county  where 
one  of  the  trustees  dwells,  without  regard  to  the  dom- 
icil  of  the  principal  parties,  c.  109,  ^  7. 

The  provisions  in  regard  to  corporations  are,  that 
when  both  parties  are  towns,  school  districts,  or  par- 
ishes, it  shall  be  brought  in  the  county  where  one  of 
them  is  situated ;  where  the  action  is  between  such 
corporations  and  other  corporations  or  natural  persons, 
in  the  county  where  one  of  them  is  situated,  or  the 
other  party  lives;  and  as  to  all  other  corporations, 
where  such  corporation  has  its  established  or  usual 
place  of  business,  or  held  its  last  annual  meeting,  or 
usually  holds  its  meetings,  or  if  the  other  party  is  a 
natural  person,  where  he  lives.  Rev.  Stat.  c.  90, 
^16. 
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Penal  actions  must  be  brought  in  the  county  in 
which  the  offence  was  committedi  and  the  objection 
may  be  made  on  the  trial,  and  if  found  to  be  true,  a 
verdict  must  be  given  for  the  defendant,  c.  90,  ^  17, 
18. 

AU  actions  before  a  Justice  of  the  Peace  must  be 
brought  in  the  county  where  the  defendant  lives,  or 
where  he  may  be  found  by  the  officer  to  whom  it  is 
directed.  Local  actions  at  common  law,  triable  before 
Justices,  may,  from  the  necessity  of  the  case,  be 
brought  in  the  county  in  which  the  defendant  lives. 
Sumner  v.  Finegan^  15  M.  R.  280 ;  Pitman  v.  Flinty 
10  Pick.  604. 

Actions  against  the  city  of  Boston,  may  be  brought 
in  the  county  where  plaintiff*  lives,  or  in  either  of  the 
counties  of  Suffolk,  Essex,  Middlesex,  or  Norfolk. 
All  actions  brought  by  the  city,  or  an  officer,  for  the 
use  of  it,  may  be  brought  in  either  of  the  four  coun- 
ties above  mentioned;  and  if  brought  in  Suffolk,  may 
be  removed,  on  motion  of  defendant,  to  either  of  the 
said  counties.  Act  of  Amendment,  ^  120,  121,  €t 
seq. 

If  a  writ  be  made  returnable  before  the  Supreme 
Court,  it  is  necessary,  except  in  real  actions,  and  ac- 
tions respecting  easements  on  real  estate,  and  trespass 
quare  clausum^  that  the  plaintiff*,  or  some  one  in  his  be- 
half, should,  before  the  service  of  the  writ,  make  oath 
that  the  matter  sought  to  be  recovered,  actually  ex- 
ceeds, in  amount  or  value,  the  sum  of  six  hundred 
dollars,  if  it  be  returnable  in  Suffbrk,  and  three  hun- 
dred dollars,  if  in  any  other  county.  As  the  jurisdic- 
tion of  the  Court  depends  upon  this  affidavit,  the  want 
of  it  will  be  fatal  in  any  stage  of  the  proceedings,  and 
it  cannot  be  cured  by  the  consent  of  parties.    The 
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oath  need  not  be  subscribed  by  the  partj  making  it. 
Where  the  Justice  certified  that  the  plaintiff,  naming 
him,  made  oath  to  the  certificate  above  by  him  sub- 
scribedy  it  was  held  to  be  sufficient,  though  it  was  not 
in  fact  subscribed  by  the  plaintiff.  Farrar  v.  Parker^ 
7  Met.  43.  It  is  necessary  that  the  oath  or  affirma- 
tion should  be  indorsed  on,  or  annexed  to,  the  writ. 

If  a  writ  be  hstj  the  plaintiff  may  have  leave  to  file 
a  new  writ,  in  the  ordinary  form,  with  a  seal,  a  copy 
of  the  return,  certified  as  such,  and  a  certificate  of  the 
clerk,  that  it  was  filed  by  leave  of  the  Court,  on  ac- 
count of  the  loss  of  the  original.  It  should  also  be 
indorsed,  if  an  indorser  be  necessary,  though  the  in* 
dorser,  if  there  were  one,  would  be  no  more  discharged 
by  the  loss  of  it,  than  the  maker  of  a  note  by  the  loss 
of  the  note.  Whitcher  v.  WkiUhar,  10  N.  H.  44; 
Jackson  v.  Hammond^  1  Caines,  496 ;  People  v.  Bur- 
dock,  3  Caines,  104 ;  Petrie  v.  Benjield,  3  T.  R.  476. 
If  two  writs  for  the  same  cause  of  action  should  be 
commenced  at  the  same  time,  the  Court  will  quash 
both  on  motion,  as  a  vexatious  abuse  of  the  process  of 
the  Court.    Davis  v.  DunTdee,  9  N.  H.  646. 
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CHAPTER  VII. 

TRUSTEE   PROCESS. 

Having  considered,  in  the  previous  chapter,  the 
general  requisites  of  writs,  we  now  propose  to  state 
particularly  the  practice  under  each  peculiar  form  of 
process. 

Trustee  Process.  —  The  laws  of  the  Common- 
wealth, previously  enacted,  and  the  decisions  of  the 
Courts  of  this  and  of  other  States  upon  this  subject, 
have  been  codified  in  the  one  hundred  and  ninth  chap- 
ter of  the  Revised  Statutes,  which  contains  no  less  than 
seventy-eight  sections.  It  will  be  sufficient  here  to 
give  a  general  view  of  the  system,  which  is  thereby 
established. 

All  personal  actions  may  be  commenced  by  this  pro- 
cess, except  replevin,  case  for  malicious  prosecution, 
or  slander,  written  or  verbal,  and  trespass  for  assault 
and  battery,  §  I.  By  the  Statute  of  1794,  c.  66,  a 
corporation  could  not  be  made  a  principal  defendant 
in  a  trustee  process,  but  this  provision  is  repealed  by 
the  Revised  Statutes  ;  and  it  is  further  provided  by  the 
Stat.  1839,  c.  158,  that  any  corporation,  incorporated 
by  any  other  State,  having  property  in  this,  may  be 
sued  here,  and  their  property  may  be  attached  in  the 
same  manner  as  that  of  natural  persons,  resident  in 
other  States,  and  having  property  here.  Upon  the 
construction  of  this  statute,  it  has  been  held,  that  the 
property  of  such  corporation  may  be  attached  by  the 
trustee  process.  Ocean  Ins.  Co.  v.  Portsmouth  Rail" 
way  Co.  ^  TV.,  3  Met.  420. 
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TTie  persons  liable  to  be  summoned  as  trustees  are  all 
corporations,  ^  6.  Executors  and  administrators,  §  62. 
fVheeler  v.  Bowen,  20  Pick.  663;  Holbrookv.  Waters, 
19  Pick.  364;  Boston  Bank  v.  Minot,  3  Met.  607. 
The  commissioners  who  revised  the  statutes,  proposed 
that  towns  and  other  quasi  corporations  should  not  be 
sulgected  to  the  process,  but  the  section  was  stricken 
from  their  report  by  the  Legislature.  Guardians  are 
not  subject  to  the  process  for  the  debts  of  their  wards. 
Gasset  v.  Grout,  4  Met.  489.  Sherifl^  and  other  offi- 
cers, who  have  received  or  collected  any  money  or 
other  thing,  by  virtue  of  any  legal  process,  of  the  prin- 
cipal defendant,  though  he  may  have  demanded  it, 
and  all  public  officers,  who  have  money  in  their  hands, 
merely  as  such  officer,  are  not  liable  to  the  process  for 
such  money,  c.  109,  ^  30. 

The  trustee  process  will  not  lie  against  any  person, 
who  is  not  an  inhabitant  of  the  State,  though  he  may 
be  here  at  the  time  of  the  service  upon  him,  for  some 
temporary  purpose.  Tingley  v.  Bateman,  10  M.  R. 
343;  Ray  v.  Underwood,  3  Pick.  302.  And  it  was 
determined  in  Hart  v.  Anthony,  16  Pick.  446,  that  it 
would  not  lie,  though  the  trustee  came  into  the  Com- 
monwealth and  took  an  assignment  of  property  from 
an  insolvent  debtor  for  the  benefit  of  his  creditors,  and 
was  here  engaged  in  the  execution  of  the  trust,  when 
the  service  upon  him  was  made.  Nor  can  a  foreign 
corporation  be  charged  as  trustee,  though  its  officers 
reside,  and  its  books  are  kept,  in  this  Commonwealth. 
Danjbrih  v.  Penny,  3  Met.  664. 

It  is  otherwise,  however,  with  foreign  partnerships, 
where  some  of  the  members  live  within  the  State, 
(Parker  v.  Danforth,  16  M.  R.  299 ;  Hart  v.  Anthony, 
16  Pick.  446,)  but  not  where  the  moneys  were  ad- 
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vanced  to  the  House  at  the  place  of  their  domicil. 
Kidder  v.  Packard^  13  M.  R.  80. 

A  mortgagee  of  personal  property  not  in  possession, 
is  not  chargeable  as  a  trustee  of  the  mortgagor,  (Cai-^ 
tral  Bank  v.  Prentice,  18  Pick.  396 ;  Badlam  v.  Tuch- 
er,  1  Pick.  389,)  even  where  the  mortgage  is  to  se- 
cure the  performance  of  some  other  condition  than 
the  payment  of  money.  Haskell  v.  Gordon^  3  Met. 
268. 

The  old  statute,  adopting  the  words  of  the  English 
statute,  authorized  this  process,  in  cases  where  the 
goods,  effects,  and  credits  of  persons,  were  so  entrusted 
and  deposited  in  the  hands  of  others,  "  that  the  same 
could  not  be  attached  by  the  ordinary  process  of  law.'' 
This  limitation,  which  is  found  in  the  preamUe  of 
the  statute,  has  been  judiciously  omitted  in  the  Re- 
vised Statutes ;  though  contained  in  the  report  of  the 
commissioners,  it  was  struck  out  by  the  Legislature  ; 
and  it  is  presumed,  therefore,  that  a  party  may  cause 
certain  kinds  of  property  to  be  attached  in  the  hands 
of  a  trustee,  though  it  be  so  situated,  that  it  might  be 
directly  attached.  Such  is  the  case  in  Bcdkham  v. 
Lowej  20  Maine,  369.  But  in  nearly  all  such  cases, 
a  direct  attachment  will  be  preferred,  for  the  property 
will  then  be  in  the  custody  of  the  law,  and  the  officer 
will  be  responsible  for  it  upon  his  official  bond  ;  where- 
as, if  it  be  attached  in  the  hands  of  a  trustee,  it  may 
be  destroyed  or  wasted,  or  the  trustee  may  become 
insolvent.  It  is  prudent,  however,  to  adopt  this  pro- 
cess, where  the  trustee  makes  any  sort  of  claim  to  the 
property,  in  order  that  the  nature  of  his  claim  may  be 
inquired  into,  by  examining  him  upon  oath.  But  the 
trustee  must  in  all  cases  have  the  actual  possession  or 
control  of  the  property,  so  that  he  may  be  able  to 
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turn  it  oot  on  execution.  Where,  therefore,  he  has 
only  constructive  possession,  as  in  the  case  of  a  ship 
and  cargo  at  sea,  he  is  not  liable.  Andrews  y.  Ludlow^ 
6  Pick.  28.  There  have  been  cases  where  the  pro- 
perty has  been  attached,  both  in  the  hands  of  the  trus- 
tee, and  by  the  officer,  and  it  is  not  known  that  the 
question,  whether  this  can  be  lawfully  done,  has  ever 
been  directly  adjudicated.  The  practice  does  not 
seem  to  be  attended  with  any  inconvenience,  and 
may,  in  some  cases,  be  useful.  In  such  case  if  the 
trustee  be  charged,  the  officer's  attachments  will  be 
necessarily  dissolved,  and  if  discharged,  the  officer 
may  hold  the  property,  if  it  be  a  proper  subject  of  at- 
tachment, as  in  other  cases.  It  is  expressly  provided, 
by  Statute  1844,  c.  148,  §  2,  that  any  personal  pro- 
perty, subject  to  a  mortgage,  and  being  in  possession  of 
the  mortgagor,  may  be  attached  as  if  it  were  unen- 
cumbered, and  the  mortgagee  may  also  be  summoned 
as  trustee.  Where  property  has  been  attached  in  the 
hands  of  a  trustee,  it  may  be  afterwards  directly  at-* 
tached  on  another  writ,  and  taken  out  of  the  custody 
of  the  trustee,  subject,  however,  to  the  lien  created 
by  the  first  attachment ;  and  such  officer  will  be  liable 
to  the  trustee  in  case  he  is  adjudged  trustee,  for  not 
delivering  it  on  demand.  BuUingame  v.  Belli  16  M.  R. 
S18 ;  Piatt  V.  Brown,  16  Pick.  663;  Rockwood  r. 
Vamum,  17  Pick.  289. 

As  it  does  not  fall  within  the  plan  of  this  treatise 
to  state  what  may  be  attached  by  this  process,  and 
collate  the  numerous  decisions  which  have  been  made 
upon  these  points,  and  as  the  one  hundred  and  ninth 
chapter  of  the  Revised  Statutes  is  particularly  full 
and  precise,  the  remainder  of  this  chapter  will  be  de- 
voted to  the  consideration  of  such  points  of  practice. 
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ID  trastee  cases^  as  may  be  most  useful  to  a  prac- 
titionen 

The  trastee  should  appear  at  the  return  term  of  the 
writ  and  file  an  answer,  which  may  be  done  bj  attor- 
^^Jf  (§  1^0  ^nd  submit  himself  to  an  examination  on 
oath.  The  answer  should  be  carefully  drawn,  and  if 
the  trustee  desire  to  submit  the  question  of  his  liability 
to  the  determination  of  the  Court,  it  should  contain  a 
full  and  fair  statement  of  all  the  facts  and  circumstan- 
ces, which  have  any  bearing  on  the  question,  as  well 
for  his  own  protection,  as  for  the  benefit  of  the  plain* 
tiff  and  defendant.  If  he  has  been  notified  of  an  as- 
signment of  the  property  in  his  hands,  at  any  time 
before  making  his  answer,  he  should  disclose  it,  with 
the  name  and  residence  of  the  assignee,  and  if  he  have 
reason  to  believe  that  there  has  been  such  assignment, 
he  should  make  reasonable  inquiry  to  ascertain  the  fact. 
Hawes  v.  Lanckton^  8  Pick.  67. 

The  answers  of  the  trustee  are  conclusive  as  to  all 
facts  stated  or  denied  by  him,  but  either  party  may 
allege  and  prove  any  other  facts  not  so  stated  or  de-* 
nied,  §  15. 

If  the  trustee  disclose  an  assignment  of  the  funds 
in  his  hands  to  some  other  person,  the  assignee  may 
voluntarily  appear,  or  be  summoned  to  appear,  in  such 
manner  as  the  Court  may  order.  When  he  so  appears, 
he  becomes  a  party  to  the  suit,  so  far  as  it  respects  his 
title  to  the  property  in  the  hands  of  the  trustee,  and 
may  prove  any  facts  not  stated  nor  denied  by  the  sup- 
posed trustee,  (§  17,  18;)  and  the  proof  of  such  addi- 
tional allegations  must  all  be  by  depositions  in  writing, 
(^  19,)  unless  the  Court  shall  otherwise  order.  The 
peculiar  phraseology  of  the  twentieth  section,  that 
upon  the  trial  between  the  creditor  and  the  assignee, 
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<<the  principal  defendant  may  be  examined  as  a  tcitness 
for  either  partj,"  has  given  rise  to  the  question,  whether 
he  should  be  examined  orally  in  Court,  or  his  deposi- 
tion should  be  taken.  The  answer  is  obvious ;  a  wit- 
ness is  examined  as  well  when  he  gives  his  testimony 
by  deposition,  as  when  he  gives  it  orally  in  Court* 
All  difficulty  upon  the  sul^ect,  however,  is  obviated 
by  the  Statute  of  1839,  c.  107,  ^  1,  which  provides 
that,  in  such  cases,  either  party  may  take  his  testimo- 
ny, or  any  part  thereof  orally,  or  by  depositions  in 
writings  as  the  Court  shall  direct. 

When  the  validity  of  an  assignment  is  contested 
between  the  creditor  and  the  assignee,  it  has  been 
made  a  question,  upon  whom  is  the  burthen  of  proof, 
upon  the  assignee  to  sustain,  or  the  creditor  to  over- 
throw it  ?  It  would  seem  to  be  very  clear,  that  the 
assignee  must,  in  the  first  instance,  by  the  answer  of 
the  trustee  or  otherwise,  show  an  assignment,  and 
quite  as  clear,  that  he  must  show  it  to  be,  primdfacie^ 
a  valid  one,  in  law,  and  that  this  evidence  may  be  met 
and  controlled  by  the  other  party.  If  the  creditor, 
instead  of  putting  in  simply  rebutting  evidence,  alleged 
some  collateral  fact  for  the  purpose  of  invalidating  it, 
the  burthen  of  proof  will  be  on  him  to  prove  such  fact; 
such,  at  least,  is  the  rule  in  all  other  cases. 

After  a  cause  was  removed  from  the  Court  of  Com- 
mon Pleas,  under  the  Stat,  of  1840,  c.  87,  the  trustee 
was  discharged  by  that  Court,  and  it  was  held,  that 
the  judgment  was  merely  void,  and  that  he  must  follow 
the  case  into  the  Supreme  Court,  and  answer  there. 
BoytUon  v.  Foster^  7  Met.  415. 

When  a  trustee  has  funds  in  his  hands,  so  that  he 
is  liable  to  be  charged,  such  judgment  cannot  be 
passed  until  judgment  is  entered  between  the  princi- 


84  PRACTICE.  [cH.  iy< 

pal  parties,  for  the  reason,  that  if  the  plaintilSf  prevail 
in  the  suit,  the  trustee  will  obtain  his  costs  by  retaining 
them  out  of  such  funds,  but  if  defendant  prevail,  he 
must  recover  his  costs  of  the  plaintiff.  When  not 
chargeable,  he  may  be  discharged  at  any  time,  c.  109, 
^61. 

A  trustee  writ  may  be  served  on  a  defendant  after 
verdict,  and  before  execution,  but  it  is  within  the  dis-* 
cretion  of  the  Court  to  delay  issuing  execution,  and 
it  will  not  be  done,  unless  for  good  cause  shown,  nor 
will  the  Supreme  Court  issue  a  mandamus  to  compel 
such  delay,  {Hunnewell  v.  Youngs  18  Maine,  262,) 
where  the  Court  refused  to  continue  a  cause  where 
defendant  was  trusteed  after  verdict 

When  the  goods,  effects  or  credits  of  a  debtor  are 
in  the  hands  of  several  persons  as  a  copartnership,  for 
instance,  if  such  persons  are  liable,  jointly,  they  should 
regularly  all  be  summoned  as  trustees,  in  the  same 
manner  that  they  should  all  be  joined  in  one  action. 
Jewett  V.  Bacon,  6  M.  R.  60 ;  Parker  v.  Danforth, 
16M.R.299;  Rix  v.  Eliot,  1  N.  H-  184.  If  a  part 
only  are  summoned,  the  others  being  within  the  juris- 
diction of  the  Court,  they  are  entitled  to  be  discharged, 
on  disclosing  the  objection,  but  they  may  waive  it  if 
they  please.  And  if  they  answer  originally,  not  mak- 
ing the  objection,  they  cannot  take  advantage  of  it  on 
scire  facias.  Hatiiaway  v.  Russell,  16  M.  R.  473. 
Where  two  or  more  persons  are  severely  liable,  it  is 
still  more  important  that  all  should  be  summoned. 
Any  one  of  the  debtors  omitted,  may  discharge  the  ob- 
ligation during  the  pendency  of  the  process,  though 
he  have  knowledge  of  it ;  for  the  conclusive  reason, 
that  he  has  a  right  to  discharge  his  several  contract, 
at  his  pleasure.     The  persons  summoned  as  trustees 
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case  of  a  joint  liability,  t>ut  tbej  may  avail  themselves 
of  any  payment  or  discharge  made  during  the  pendency 
of  the  action  by  their  co-debtors.  Jeweti  v.  Bacon^  6 
M.  K  60. 

The  trustee  process  is  one  of  the  most  common 
modes  employed  in  this  State  to  obtain  payment  of 
debts,  and  is  generally  issued,  of  course,  against  that 
class  of  persons,  who  have  no  visible  property,  either 
real  or  personaL  It  is  too  often  employed  without 
sufficient  consideration.  As  compared  with  other  pro^ 
cesses  it  is  expensive ;  the  plaintiff  subjecting  himself 
to  a  bill  of  costs  for  every  trustee,  who  finally  obtains 
his  discharge ;  and  even  when  the  name  of  a  trustee  has 
been  inserted  in  a  writ  upon  his  own  representation 
of  indebtedness  or  liability,  the  attachment  is  liable  to 
be  defeated  by  a  [previous  assignment,  which  may  not 
be  disclosed  until  the  process  has  been  served.  It  is 
generally  difficult  to  ascertain,  beft»rehand,  the  precise 
state  of  facts  between  the  creditor  and  debtor,  from 
the  natural  reluctance  of  men  to  disclose  their  business 
transactions  with  other  persons.  It  is,  more  than  any 
other,  an  experimental  action. 

Ejectment. 

I  have  taken  the  liberty  to  apply  this  well  known 
term,  to  the  summary  process  provided  by  the  statute, 
for  the  recovery  of  lands  or  tenements  unlawfully  with- 
held from  the  owner.  The  common  law  action  of 
ejectment  is  now  unknown  in  practice ;  and  though 
this  statute  remedy  may  be  considered  as  more  prop- 
erly belonging  to  a  treatise  on  real  than  personal  ac- 
tions, yet  it  is  in  such  common  use,  that  a  work  on 
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Practice  would  justly  be  considered  as  very  imperfect, 
which  should  not  give  some  account  of  this  process* 

The  form  of  the  writ  is  prescribed  by  the  Rev.  Stat, 
c.  104,  ^  4,  and  is  extremely  simple.  It  is  an  original 
summons,  issued  from  a  Justice,  in  which  the  plaintiff 
complains  that  the  defendant  is  in  possession  of  the 
lands  or  tenements  in  question,  which  must  be  de- 
scribed with  sufiicient  certainty,  which  he'  holds  un- 
lawfully and  against  the  right  of  the  plaintiff. 

There  are  several  cases  in  which  it  may  be  issued, 
but  it  was  never  intended  to  substitute  this  summary 
process,  by  a  complaint  before  a  magistrate,  for  a  reg- 
ular action  to  try  a  question  of  title.  Sanders  v.  Bob- 
insofij  5  Met.  343;  Sawyer  v.  Hanson^  24  Maine, 
542,  where  it  was  held,  that  this  process  could  not  lie 
by  the  assignee  of  a  mortgagee  after  foreclosure,  the 
relation  of  landlord  and  tenant  not  existing  between 
them. 

1.  The  first  case  for  which  it  provides  is,  where  a 
forcible  entry  has  been  made. 

2.  Where  an  entry  shall  have  been  made  in  a  peace- 
able manner,  and  the  possession  shall  be  unlawfully 
held  by  force.  In  regard  to  these  two  classes  of  cases, 
they  very  seldom  happen.  In  Sanders  v.  Robinson^ 
above  cited,  the  case  was  presented  of  a  woman,  who 
took  unlawful  possession  of  a  house,  and  refused  to 
leave  it  on  request ;  but  she  did  not  touch  nor  threaten 
the  person  making  this  request,  nor  order  him  out  of 
the  house.  The  Court  held  that  the  process  would 
not  lie  ;  there  must  be  either  an  original  entry,  or  sub- 
sequent detainer  with  a  strong  hand ;  and  this  might 
be  by  the  use  of  actual  force  and  violence,  or  by  me- 
nace offeree,  accompanied  by  arms  and  a  manifest 
intent  to  carry  such  threat  into  effect,  or  by  a  show  of 
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force,  calculated  to  create  terror  and  alarm,  by  an  ex- 
hibition of  arms,  a  display  of  numbers,  or  other  means 
manifesting  an  open  and  visible  determination  forcibly 
to  make  the  entry,  or  forcibly  to  resist  the  entry  of 
another. 

The  3d  case  is  where  **  the  lessee  of  any  lands  or 
tenements  or  any  person  holding  under  such  lessee, 
shall  hold  possession  of  the  demised  premises,  without 
right,  after  the  determination  of  the  lease,  either  by  its 
own  limitation  or  by  a  notice  to  quit,"  c.  104,  ^  2.  All 
estates  at  will  (and  all  estates  are  such  that  are  not 
conveyed  or  created  by  some  instrument  in  writing, 
Rev.  Stat.  c.  69,  §  29,)  may  be  determined,  by  three 
months'  notice  in  writing ;  and  when  the  rent  reserved 
in  a  lease  is  payayble  at  shorter  intervals,  the  time  of 
notice  is  sufficient  if  it  be  equal  to  the  intervals  be- 
tween the  days  of  payment ;  and  in  all  cases  of  neglect 
or  refusal  to  pay  the  rent  due  on  a  lease  at  will,  four- 
teen days'  notice  to  quit,  given  in  writing,  by  the  land- 
lord to  the  tenant,  shall  be  sufiScient  to  determine  the 
lease,  c.  60,  ^  26.  Such  were  the  statutory  provisions 
upon  this  subject,  prior  to  1847,  and  their  true  con- 
struction has  been  repeatedly  presented  to  the  Courts. 
The  statute  of  1847,  c.  267,  made  the  important  pro- 
vision, that  in  all  cases  of  neglect  or  refusal  to  pay  the 
rent  due  according  to  the  terms  of  any  written  lease, 
fourteen  days'  notice  to  quit  should  be  sufficient  to  de- 
termine the  lease,  and  that  the  landlord  should  there- 
upon be  entitled  to  the  process  of  forcible  entry  and 
detainer ;  but  if  the  tenant  pay  the  rent  and  interest 
at  any  time  before  final  judgment,  the  lease  is  to  con- 
tinue in  full  force. 

Where  a  mortgagee,  pursuant  to  a  power  of  sale 
contained  in  the  mortgage  deed,  made  sale  of  the 
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mortgaged  property,  the  mortgagor  being  in  posses- 
sion, it  was  held,  that  the  mortgagor  became  tenant  at 
sufferance,  that  he  was  not  entitled  to  any  notice  to 
quit,  and  was  immediately  liable  to  be  ejected  by  thid 
process.  Notice  to  quit  is  necessary  only  to  tenants  at 
will,  and  not  to  tenants  at  sufferance.  Kingsly  v. 
Amest  2  Met.  29.  In  the  later  case  of  Hollis  v.  Pooli 
3  lb.  350,  the  case  showed  that  the  defendant  was  a 
tenant  at  will,  and  had  agreed  to  quit  whenever  the 
premises  were  sold.  They  were  sold,  of  which  fact  he 
had  notice,  and  it  was  held  that  the  process  would  lie 
without  any  other  notice  ;  and  the  Court  further  say, 
<*  A  parol  lease  may  fix  the  rate  of  rent  and  the  time  of 
payment ;  and  we  see  not  why  it  may  not  fix  a  time, 
depending  on  a  certain  or  contingent  event,  at  which 
the  tenancy  at  will  shall  cease.  But  where  a  tenant 
takes  an  estate,  under  a  parol  lease,  for  a  term  certain 
and  actually  holds  during  that  term,  although  by  force 
and  effect  of  the  statute  he  has  been  a  tenant  at  wilt 
only,  yet  he  is  not  entitled  to  any  notice  to  quit.  If 
he  holds  over,  he  is  tenant  at  sufferance,  and  the  land- 
lord may  enter  and  expel  him  without  force,  or  have 
this  process  to  regain  possession.  If  the  term  is  made 
to  depend  upon  a  contingent  event  —  for  instance,  the 
sale  of  the  estate  —  on  the  happening  of  the  contin- 
gency, the  time  is  at  an  end  by  its  own  limitation." 
See  also,  Meader  v.  Stone^  7  Met.  151.  It  is  not 
necessary  that  the  relation  of  landlord  and  tenant 
should  exist  between  the  parties  to  enable  one  to  main- 
tain this  process.  Sackeit  v.  tVheaton^  17  Pick.  103; 
HUdreth  v.  Conant,  10  Met.  302.  A  landlord  ter- 
minated a  lease  at  will  by  selling  and  conveying  the* 
leased  premises,  and  it  was  held,  that  the  tenant  was 
thenceforth  a  tenant  at  sufferance,  and  liable  to  be 
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ejected  by  this  process,  without  notice  to  quit.  Bene^ 
diet  V.  Morse,  lb.  223.  Id  the  case  of  Hildreth  v.  Co- 
nantj  above  cited,  it  was  held,  that  where  an  owner  of 
premises  leased  them  for  years,  while  they  were  in 
the  occupation  of  a  tenant  at  will,  he  became  a  tenant 
at  sufferance,  and  that  this  process  might  be  maintain- 
ed by  the  tenant  for  years,  without  notice  to  quit  or 
making  an  entry,  although  the  tenant  at  will  had  no 
notice  that  they  had  been  leased  for  years. 

It  is  specially  provided  by  the  Act  of  Amendment, 
^  14,  that  no  restitution  shall  be  made,  by  this  form  of 
process,  of  any  lands  or  tenements  of  which  the  de- 
fendant or  his  ancestors,  or  those  under  whom  he  holds 
the  premises,  have  been  in  the  quiet  possession  for 
three  years  before  the  commencement  of  the  suit,  un- 
less his  estate  therein  is  ended. 

The  cause  is  conducted  like  other  civil  causes  before 
a  Justice,  and  when  title  to  real  estate  comes  in  ques- 
tion, the  same  course  is  to  be  pursued  as  in  like  cases, 
which  has  been  indicated  in  Chapter  Fifth.  If  the 
defendant  appeals,  or  the  case  is  removed  at  his  re- 
quest, he  must  recognize  to  prosecute  the  appeal,  and 
to  pay  all  rent  then  due,  and  intervening  rent,  damages 
and  costs.  If  it  shall  appear  to  the  Court  of  Common 
Pleas,  when  defendant  pleads  title,  that  he  held  under 
a  lease,  and  that  the  plea  was  frivolous,  or  intended 
for  delay,  the  plaintiff  recovers  double  the  yearly  value 
of  the  demised  premises,  c.  104,  ^  1 1. 

When  such  case  is  carried  by  appeal  to  the  Common 
Pleas,  and  a  recognizance  has  been  duly  taken  <<  to 
pay  all  rent  then  due,  and  intervening  rent,  damages 
and  costs,"  that  Court  has  no  authority,  on  entering 
judgment  for  the  plaintiff,  to  award  judgment  for  rent 
accrued  or  damage  done  after  the  filing  of  the  com- 
8» 
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plaint,  but  the  remedy  is  bj  ao  action  on  the  recognize 
ance.  Braman  v.  Perry j  12  Pick.  118.  This  case  arose 
upon  the  construction  of  the  Stat,  of  1825,  c.  89,  of 
which  the  provision  in  the  Revised  Statutes  respecting 
recognizance  is  a  literal  transcript ;  it  is  specially  pro- 
vided that  the  double  value  which  plaintiff  is  entitled 
to  recover,  when  defendant  puts  in  a  frivolous  plea, 
shall  be  recovered  by  an  action  on  the  recognizance* 
But  the  damages^  which  are  intended  by  the  Revised 
Statutes,  when  a  recognizance  is  given  by  the  lessee, 
in  case  of  an  appeal,  mean  nothing  more  than  the  rent 
end  interest  thereon.  Bartholomew  v.  Chaptn^  10 
Met  1. 

If  the  complainant  die  pending  the  complaint,  a 
purchaser,  who  would  be  entitled  to  a  new  suit  to  re- 
cover possession,  may  be  admitted  to  prosecute  the 
complaint,  (Sachett  v.  WheaUm,  17  Pick.  lOS ;)  but 
where  it  is  commenced  by  a  tenant  at  vnll  against  a 
person  holding  the  premises  without  right,  it  was  held, 
that  the  suit  abated  by  the  death  of  tenant  at  will, 
and  could  not  be  prosecuted  by  his  executor.  Ferrin 
V.  Kenny,  10  Met.  294. 

Constables  are  expressly  authorized  to  serve  process 
in  these  cases,  within  their  own  towns.  Stat.  1 847, 
c.  98. 

Replevin. 

This  is  the  only  form  of  action  now  in  use,  the  ac- 
tion of  detinue  having  become  obsolete  in  practice,  by 
which  a  party  can  obtain  possession  of  property  de- 
manded, in  specie.  It  is  a  mode  of  proceeding,  at- 
tended with  peculiar  difiSculties,  and  if  the  plaintiff  fail 
in  the  action,  sometimes,  in  case  of  great  change,  for 
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instance,  in  the  value  of  the  propertj,  with  very  seri- 
ous consequences.  It  should  not  be  adopted,  therefore, 
unless  the  circumstances  of  the  case  render  it  highly 
expedient ;  as  where  the  defendant  is  in  possession  of 
property,  which  has  a  peculiar  value  to  the  plaintiff, 
above  its  intrinsic  worth,  as  a  family  relic ;  or  where 
the  immediate  possession  of  the  property  is  of  great 
importance  to  the  plaintiff;  or  where  the  plaintiff's 
title  is  clear  and  unquestionable,  which  can  be  affirm- 
ed, however,  of  very  few  titles  to  personal  property ; 
and  especially  where  a  defendant  is  insolvent,  or  likely 
to  become  so,  or  to  be  unable  to  pay  the  amount  of  an 
execution  recovered  in  an  action  of  trover  or  trespass. 
In  other  cases,  trover  and  trespass  are  the  better  rem- 
edies. 

Replevin  lies  in  all  cases,  when  any  goods  of  the 
value  of  more  than  twenty  dollars  are  unlawfully  taken 
or  are  unlawfully  detained,  from  the  owner  or  other 
p^son  entitled  to  the  possession,  or  when  any  goods 
of  that  value,  attached  or  taken  in  execution,  are 
claimed  by  a  person  other  than  the  defendant  in  the 
suit,  (Rev.  Stat.  c.  113,  ^  27,)  and  by  the  mortgagor 
of  personal  property,  or  any  person  lawfully  claiming 
or  holding  under  him,  who  Is  entitled  to  redeem  it,  if 
the  mortgagee  or  person  claiming  or  holding  under  him 
refuse  to  restore  it,  or  being  tendered  the  sum  due, 
&c.,  c.  107,  §  40,  4i; 

In  order  to  maintain  this  action,  the  plaintiff  must 
be  entitled  to  the  possession  of  the  property,  at  the 
time  his  action  commenced.  It  is  not  necessary  that 
he  should  have  the  actual  possession,  but  he  must  have 
the  right  of  possession.  Baker  v.  Falesj  16  M.  R. 
147 ;  Pratt  v.  Parkman,  24  Pick.  42 ;  Wlieeler  v. 
Train,  3  lb.  266. 
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As  to  the  right  to,  or  interest  in  property,  which  will 
enable  a  person  to  maintain  replevin,  the  principles 
are  the  same  as  in  trover  and  trespass,  unless  the  com* 
mon  law  should  be  considered  as  changed  by  the  pecu- 
liar phraseology  of  the  Revised  Statutes  above  quoted* 
Receipters  to  an  officer,  or  mere  bailees  for  safe 
keeping,  are  considered  as  servants,  and  not  entitled 
to  maintain  an  action  of  replevin.  Simpson  v.  McFar^ 
land,  18  Pick.  427 ;  Warren  v.  Leland,  9  M.  R.  266  ; 
Perley  v.  Foster^  Pick.  109.  A  person  having  a  mere 
equitable  title  to  the  custody  of  a  note,  cannot  main- 
tain this  action,  (Clapp  v.  Shepard^  2  Met.  127) ;  nor 
can  one  tenant  in  common  maintain  it  against  his  co- 
tenant.  Barnes  v.  Bardettj  15  Pick.  71 ;  WiUis  v. 
Noyes,  12  lb.  324. 

Before  the  writ  is  served,  the  officer  must  take  a 
bond  from  the  plaintiff  to  the  defendant,  with  sufficient 
sureties  in  double  the  value  of  the  goods  to  be  replev- 
ied, conditioned  to  prosecute  the  suit  to  final  judgment, 
and  to  pay  such  damages  and  costs  as  the  defendant 
shall  recover,  and  to  return  the  property,  if  such  should 
be  the  final  judgment.  Rev.  Stat.  c.  1 13,  ^  29.  The 
statute  expressly  declsures,  that  the  writ  of  replevin 
shall  require  a  bond  to  be  given  in  double  the  value  of 
the  property  replevied,  but  shall  not  express  the  amount 
or  sum  for  which  it  shall  be  given,  c.  113,  ^  20.  In 
other  words,  the  plaintiff  shall  not  be  permitted  arbi- 
trarily and  of  his  own  mere  motion  to  fix  the  value  of 
the  property,  which  is  a  sensible  and  salutary  prohibi- 
tion. Whenever  the  writ  of  replevin  has  violated  this 
provision  of  the  statute,  it  has  been  properly  dismissed 
on  motion.  When  the  parties  do  not  agree  upon  the 
value  of  the  property,  it  is  appraised  by  three  disinter- 
ested and  discreet  persons,  to  be  appointed  by  the 
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officer,  and  ^worn,  c.  1 13,  ^  20.  Where,  however,  an 
officer  took  a  bond  with  one  surety,  and  did  not  pro* 
ceed  according  to  the  statute  in  making  the  appraise* 
tnent,  it  was  held  to  be  good  at  common  law,  and  the 
objection  not  being  seasonably  made,  at  the  return 
term,  the  Court  proceeded  to  try  the  case  and  render 
judgment,  (Simands  v.  Parker,  1  Met.  608)  ;  but  they 
said  that  the  irregularities  would  have  been  fatal,  had 
they  been  taken  advantage  of,  in  due  ser.son  and  in  a 
proper  mode.  In  Morse  v.  Hodsdon,  5  M.  R.  314, 
where  the  bond  had  been  voluntarily  executed  by  the 
plaintiff^  under  which  he  had  obtained  the  goods  re- 
plevied, it  was  held  he  could  not  avoid  it,  though  it 
did  not  conform  to  the  requisites  of  the  statute.  But 
in  Purple  v.  Purple^  5  Pick.  226,  where  the  bond  was 
made  to  the  officer,  it  was  held  to  be  void.  This  was 
not  a  mere  irregularity,  but  a  fatal  defect.  In  Clapp 
V.  Gttild^  8  M.  R.  153,  the  bond  was  taken  in  a  larger 
sum  than  required  by  law,  and  it  was  held  to  be 
good. 

As  to  ordering  a  return  of  the  pr<^rty,  where  the 
plaintiff  fails  in  the  suit,  the  Courts  are  invested  with 
and  exercise  a  very  large  discretion.  They  are  au- 
thorized to  give  judgment  for  a  return,  ^^  if  it  shall 
appear  upon  trial  or  otherwise,  that  the  defendant  is 
entitled  to  a  return,"  c.  1 13,  ^  30.  The  Court  say,  in 
Whiiwell  v.  WeUs,  24  Pick.  33,  ''  It  sometimes  hap- 
pens, that,  by  a  change  of  property,  after  the  replevin, 
and  after  the  pleadings  are  closed,  it  becomes  useless 
and  improper  to  render  such  judgment  as  seems  to  be 
required  by  the  state  of  the  record.  In  such  case,  the 
Court  will  receive  evidence  of  the  intervening  facts,  and 
render  judgment  according  to  the  justice  of  the  case  at 
the  time ; "  and  they  accordingly  refused  to  order  a 
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return,  where  the  property  had  been  sold  for  salvage, 
bj  legal  process  ;  and  where  a  defendant  showed  spe- 
cial property  in  a  third  person,  liable  to  attachnaent, 
and  which  he  had  attached,  he  was  held  to  be  entitled 
to  judgment  for  his  costs  only,  as  the  special  property 
had  ceased  before  judgment.  Wheeler  r.  Traiuy  4 
Pick.  168.  These  cases  are  mentioned  only  as  illustra* 
tions  of  the  general  principle  above  stated.  Generally 
on  the  plea  of  nil  cepitf  or  unless  the  defendant  claims 
property  in  himself  in  some  form,  a  return  will  not  be 
ordered.  Pleading  the  general  issue,  and  specifying  a 
claim  of  title  to  the  property,  are  now  equivalent  to  an 
avowry  at  common  law,  special  pleading  having  been 
abolished.  Hoffman  v.  Noblcj  6  Met.  75.  The  de- 
fendant may  also  have  judgment  for  damages,  as  well 
as  for  a  return  of  the  goods ;  but  the  two  are  necessa-* 
rily  connected,  and  there  can  be  no  judgment  for  dam- 
ages unless  there  be  also  a  judgment  for  a  return, 
(Whitwell  V.  Wells,  24  Pick.  34;  Rev.  Stat.  c.  113, 
^  30) ;  and  he  may  have  such  damages  upon  nonsuit, 
trial  or  otherwise.  In  Barnes  v.  Bartleit,  15  lb.  71, 
it  was  said  that  when  no  special  damages  are  shown, 
the  ordinary  rule  of  damages  is,  interest  on  the  valua- 
tion of  the  goods  from  the  time  of  service  of  the  writ 
of  replevin,  to  the  time  of  judgment,  and  that  the  val- 
uation in  the  writ  was  to  be  considered  conclusive,  for 
the  reason,  that  as  the  law  then  stood,  the  plaintiff 
made  the  valuation,  and  ought  to  be  bound  by  it.  This 
latter  point  had  been  previously  decided  in  the  case  of 
Huggerford  Y.  Ford,  11  lb.  223.  There  can  be  no 
doubt  that  the  same  principle  would  still  be  applied, 
though  the  Revised  Statutes  have  provided  that  a  valu- 
ation shall  be  made  by  persons  appointed  and  sworn  by 
the  officer,  on  the  ground  that  it  is  a  mode  established 
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by  law,  of  ascertaining  the  value,  and  by  which  the 
amount  of  the  bond  is  fixed. 

When  a  defendant  has  obtained  a  judgment  for  a 
return,  he  sues  out  a  writ  of  return,  and  in  case  the 
officer,  to  whom  it  is  committed,  shall  not  be  able  to 
find  the  property,  he  makes  return  of  the  fact,  and  the 
defendant  is  then  entitled  to  a  writ  of  reprisal.  Rev« 
Stat.  c.  113,  §  37.  But  the  defendant  is  not  required 
to  exhaust  this  remedy ;  he  may  sue  upon  the  replevin 
bond  after  the  return  of  the  writ  of  return,  without 
first  issuing  a  writ  of  reprisal,  Parker  v.  SimandSf  8 
Mel.  205. 

As  to  the  damages  recoverable  on  the  bond,  if  a  re« 
turn  have  been  awarded  and  not  made,  they  are  the 
value  of  the  property  as  set  out  in  the  bond,  with  six 
per  cent,  damages  from  the  time  of  the  judgment  for  a 
return,  (Parker  v..  Simonds^  8  Met.  206) ;  but  the 
Court  say  that  the  party  is  entitled  to  indemnity,  and 
that  where  the  articles  replevied  are  merchandise  of  a 
current  market  price,  subject  to  the  fluctuations  of  the 
market,  they  will  still  adhere  to  the  rule  stated  in 
Swifi  V.  BarneSf  16  Pick.  196,  that  the  plaintiff  in  the 
action  on  the  replevin  bond  should  recover  the  actual 
value  of  the  property  replevied,  at  the  time  when  it 
ought  to  have  been  restored  on  the  writ  of  restitution. 

Special  provision  is  made  by  c.  113,  ^  31  -36,  for 
the  case  where  goods  are  replevied  from  an  officer  by 
whom  they  were  attached  or  seized  on  execution,  as 
to  the  damages,  cx)sts  and  the  appropriation  of  the 
proceeds,  which  it  is  not  necessary  to  repeat. 

Justices  of  the  Peace  are  authorized  to  issue  writs 
of  replevin  for  cattle  distrained  or  impounded,  (c.  1 13, 
§  17,)  but  in  no  other  case.  Jordan  y.  Dennis^  7  Met. 
690.     They  have  this  power  in  Maine,  in  all  cases. 
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The  mode  of  procedure  in  these  cases  is  substan- 
tially like  that  which  has  been  already  indicated  ia 
the  case  of  replevin  of  goods,  other  than  cattle. 

The  writ  de  homine  replegiando  was  abolished  by  the 
Revised  Statutes,  and  revived  under  the  name  of  the 
^^un-it  of  personal  replevm^^^  by  the  Stat,  of  1837,  c.22U 
It  may  be  sued  out  as  a  matter  of  right  by  any  person, 
who  is  imprisoned,  restrained  of  bis  liberty,  or  held  in 
duress,  unless  he  be  in  the  custody  of  an  officer,  by 
force  of  a  warrant  from  a  Court  of  competent  jurisdic- 
tion, or  by  any  one  in  his  behalf,  without  express 
authority,  before  the  Court  of  Common  Pleas ;  and  an 
satisfactory  bond  given  in  such  sum  as  the  sherifT  shall 
determine,  the  party  is  discharged,  and  the  case  pro- 
ceeds, like  other  civil  cases,  at  a  regular  term  of  the 
Court,  and  is  tried  by  a  jury.  No  instance  is  known 
in  which  the  remedy  provided  by  this  statute  has  been 
pursued.  It  is  superseded  by  the  writ  of  habeas 
corpus,  which  has  the  advantage  of  being  issued 
without  first  requiring  any  bonds,  of  being  tried  im- 
mediately, as  well  in  vacation  as  in  term  time,  and  by 
which  a  party  may  therefore  be  speedily  delivered  from 
unlawful  imprisonment. 

Where  the  plaintiff  recovers  a  judgment  for  costs,  he 
may  sue  the  replevin  bond  without  making  a  demand  for 
them  or  suing  out  an  execution.  Cook  v.  Lothrop^  18 
Maine,  260. 

Scire  Facias. 

A  writ  of  scire  facias  is  a  proper  remedy  in  a  variety 
of  cases,  in  many  of  which,  however,  it  is  a  concurrent 
remedy  with  an  action  of  debt.  It  is  in  form,  an 
order  for  a  defendant  to  appear  and  show  cause  why 
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certain  tbtogs  should  not  be  donei  and  as  no  arrest  or 
attachment  of  property  can  be  made  upon  it,  an  action 
of  debt  is  generally  preferable,  whenever  a  choice  is 
allowed. 

In  die  fdlowing  cases,  debt  or  scire  facias  may  be 
sued  out  by  a  plaintiff  at  his  election,  viz. :  on  judg- 
ments, where  they  remain  unsatisfied,  after  the  expi- 
ration of  the  time  for  taking  oi»t  execution  thereon, 
(Rev.  Stat.  c.  97,  ^  8)  ;  when  an  execution  is  returned 
and  recorded,  if  it  shall  appear  to  the  creditor  that  the 
estate  levied  upon  was  not  the  property  of  the  debtor, 
(NT  not  liaUe  to  be  seized  on  execution,  or  that  it  can- 
not be  held  thereby,  c.  73,  ^  21 ;  Gooch  v.  Jikins^  14 
M.  R.  378 ;  Greene  v.  Hatch,  12  lb.  195 ;  6  Greenl. 
103.  In  New  Hampshire,  it  has  been  held,  that  debt 
is  not  the  proper  remedy  in  such  ease,  but  the  creditor 
must  bring  scire  facias.  Green  v.  Bailey,  3  N.  H.  33. 
So  also,  when  personal  property  has  been  seized  and 
sold,  and  the  title  has  failed,  e.  97,  §  43.  In  these 
cases,  the  plaintiff  may,  on  scire  facias,  have  a  new 
execution.  So  if  a  party  die  after  final  judgment,  and 
before  the  issue  of  an  execution,  (Howe,  70 ;  Hildreth 
V.  TTumpson,  16  M.  R.) ;  so  if  a  feme  sole  plaintiff  or 
defendant  marry  between  judgment  and  execution. 
Howe,  71.  ft  is  singular  that  the  Revised  Statutes, 
which  have  provided  for  every  other  case  of  death,  has 
made  no  provision  in  regard  to  it,  when  it  happens  be- 
tween judgment  and  execution,  and  the  practice  at 
common  law  must  be  applied.  It  lies  finally  on  recog- 
mzances,  whether  absolute  or  conditional,  c.  100,  §  28. 
It  will  not  lie  on  an  order  of  the  Common  Pleas  for  the 
support  of  a  bastard  child  by  its  reputed  father.  Rev. 
Stat.  c.  49,  ^  6 ;  Woodcock  v.  Walker,  14  M.  R.  386. 
It  is  a  concurrent  remedy  with  debt  on  recognizance 
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given  under  the  Landlord  and  Tenant  Act,  (c.  104,) 
where  the  defendant  pleads  title  and  the  case  is  re- 
moved, ^  10,  11. 

Scire  facias  is  the  exclusive  remedy  against  bail  bj 
the  creditor,  who  may  sue  in  bis  own  name,  (c.  91, 
§  6,)  and  the  writ  must,  in  this  case,  be  issued  from 
the  Court  in  which  the  judgment  against  the  principal 
was  rendered,  (§  7) ;  against  trustees,  who  have  been 
adjudged  such,  and  have  neglected  to  pay  the  funds  in 
their  hands  to  the  officer  on  the  execution,  (c.  109, 
§  38,)  which  must  also  be  issued  from  the  same  Court 
in  which  judgment  against  the  principal  was  rendered. 
By  leave  of  the  Court,  the  trustee  may  answer  anew 
on  scire  facias,  though  he  was  examined  in  the  origi- 
nal suit,  §  41.  When  judgment  is  rendered  against 
him  on  scire  facias,  the  sum  for  which  he  is  chargeable 
must  be  expressed  in  the  judgment,  §  42.  Scire  facias 
lies  against  the  trustee,  though  the  principal  have  de- 
ceased, unless  the  estate  has  been  represented  insol- 
vent. Patterson  v.  Patten^  15  M.  R.  473.  It  does 
not  lie  until  demand  has  been  made  and  the  execution 
returned  unsatisfied,  ^  38 ;  Patterson  v.  Buckminster 
14  M.  R.  144.  If  the  trustee  be  out  of  the  State, 
it  is  a  sufficient  demand,  if  the  copy  of  the  execution 
be  left  at  his  dwelling-house,  or  at  his  last  and  usual 
place  of  abode,  with  a  notice  indorsed  and  signed  by 
the  officer,  that  he  is  required  to  pay  and  deliver  the 
goods,  effects  and  credits  for  which  he  is  liable,  §  46. 
A  demand  upon  the  president  of  a  rail-road  corpora- 
tion, which  had  been  adjudged  a  trustee,  was  held  to 
be  sufficient.  Bickford  v.  Boston  ^  Lotoett  Jf2.  jR.  Co. 
21  Pick.  109.  If  there  be  several  trustees,  the  plain- 
tiff may  sue  them  jointly  or  severally,  but  when 
they  are  liable  jointly,  they  should  be  joined  in  one 
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writ  of  scire  facias.  Hathaway  v.  RusseU^  16  M.  R. 
475.  If  the  trustee  die  after  judgment,  scire  facias 
may  be  issued  against  his  administrator  or  executor, 
^  67.  A  writ  of  scire  facias  cannot  be  brought  against 
a  trustee,  unless  it  be  served  within  two  years  after 
the  rendition  of  the  original  judgment,  unless  the 
money  or  thing  was  not  due  at  that  time ;  in  which  case 
it  may  be  brought  within  two  years  after  it  becomes 
payable.     Stat.  1846,  c.  40. 

Jgainst  indorsers  of  writs  in  case  of  the  avoidance 
or  inability  of  the  plaintiflT  to  pay  the  defendant's 
costs,  c.  90,  ^  11.  It  will  not  lie,  however,  until  the 
execution  has  been  returned  unsatisfied,  and  the  writ 
must  allege  such  avoidance  or  inability.  Buggies  v. 
Ives,  6  M.  R.  494;  APGee  v.  Barber,  14  Pick.  212. 
Where  a  debtor  had  been  committed  on  the  execution, 
and  discharged  on  taking  the  poor  debtor's  oath,  it 
was  held  to  be  suflScient  to  entitle  the  plaintiff  to  re- 
cover against  the  indorser,  (ATGee  v. Barber,  lb.);  but 
where  the  officer  answered  only  that  he  had  committed 
the  debtor  to  jail,  and  that  he  had  given  bond  for  the 
liberty  of  the  prison  limits,  it  was  held  that  it  had  no 
tendency  to  show  his  avoidance  or  inability. 

The  return  of  the  officer  is  not  conclusive  evidence 
of  the  inability  of  the  judgment  debtor.  Thomas  v. 
Washburn,  24  Maine,  225.  An  officer's  return  on  the 
execution  is  in  all  cases  necessary,  (Neal  v.  Washburn, 
lb.  331)  ;  but  his  return  is  not  conclusive,  and  on  the 
trial  of  the  scire  facias,  any  competent  evidence  will 
be  received  to  show  the  ability  or  the  want  of  it,  of 
the  principal.  Proprietors  of  Locks  v.  Reed,  8  Met. 
146.  Where  one  indorsed  a  writ  returnable  before  a 
Justice  of  the  Peace,  and  the  plaintiff  appealed  and 
gave  sureties  to  prosecute  the  appeal,  it  was  held,  that 
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the  defeodant  was  not  bouod  to  make  aoj  attempt  to 
reeover  the  costs  of  the  surety^  before  resorting  to  the 
indorser.  Wheeler  r.  Loihnpy  16  Maine,  18«  Where 
the  plaintiff  lives  out  of  the  State,  he  is  liable  to  a  scire 
facias,  without  suing  out  an  execution  on  the  judg« 
ment,  (Parsons  v.  Pearson,  1  N.  H.  336,)  for  the 
obvioos  reason,  that  it  would  be  a  mere  useless  act* 
It  lies  against  executors  and  administrators,  after  their 
bonds  have  been  declared  forfeit,  and  they  commit  a 
new  breach  of  the  condition,  (c.  70,  §  12) ;  and  in  all 
actions  brought  for  breach  of  the  condition  of  a  bondf 
or  to  recover  a  penalty  for  the  non-performance  of  any 
covenant,  contract  or  agreement,  where  the  penalty 
has  been  declared  forfeit,  if  any  further  sum  shall  bo- 
come  due,  (c«  100,  §  10)  ;  also  whenever  an  execution 
against  an  executor  or  administrator  for  a  debt  of  the 
intestate,  shall  be  returned  unsatisfed,  upon  a  sug- 
gestion of  waste,  (c  100,  §  6)  ;  and  when  an  admin-* 
istrator  or  executor  dies  or  is  removed  after  judgment 
against  him,  scire  facias  may  be  sued  out,  by  or  against 
the  administrator  de  bonis  non,  c.  110,  ^  9. 

Justices  of  the  Peace  may  issue  writs  of  scire  fecias 
against  executors  and  administrators,  upon  a  sugges- 
tion of  waste,  after  judgment  against  them,  and  against 
bail,  taken  in  any  civil  action  before  them,  and  award 
judgment  for  the  whole  sum  due,  though  it  exceed 
twenty  dollars.    Rev.  Stat*  c  85,  ^  16,  17,  18. 

A  writ  of  scire  facias  can  only  issue  from  the  Court 
having  the  record  on  which  it  is  founded ;  and  if  it  be 
issued  by  any  other  Court,  it  will  be  a  mere  nullity, 
and  appearance  and  plea  by  a  defendant  will  not  give 
jurisdiction.     Osgood  v.  Thurstonj  23  Pick.  110. 

In  the  cases  above  mentioned,  where  a  creditor  has 
been  deprived  of  the  real  or  personal  estate,  upon 
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which  he  has  levied  his  ezecution,  he  may  sue  out  a 
scire  facias  as  a  matter  of  right,  without  first  applying 
to  the  Court  by  petition,  the  Revised  Statutes  having 
made  this  change  in  the  mode  of  procedure*  fVilson 
r.  Green,  17  Pick.  433. 


Petitions  far  Assessment  of  Damages. 

When  the  lands  of  any  persons  are  injured  by  the 
laying  out,  altering  or  discontinuing  of  highways,  town 
ways,  private  ways,  or  laying  out  railroads,  he  is  en- 
titled to  recover  such  damages  as  he  has  sustained. 
Rev.  Stat.  c.  24,  §  11,  el  seq.,  ^  68 ;  c.  39,  ^  66.  In 
the  case  of  town  and  private  ways,  the  damages  ajre, 
in  the  first  instance,  estimated  by  the  selectmen  of  the 
towns,  by  whom  they  are  laid  out ;  and  in  the  case  o( 
highways,  by  the  county  commissioners,  who  lay  them 
out  In  the  first  case  there  is  an  appeal  from  the  se- 
lectmen to  the  county  commissioners.  No  applica- 
tion is  necessary,  in  either  case,  generally,  to  assess 
the  damages,  as  it  is  a  part  of  their  duty  to  assess  the 
damages  at  the  time  of  making  the  location,  and  is 
usually  one  of  the  most  important  elements  in  deter- 
mining whether  the  way  is  required  for  public  con- 
venience. As  railroads  are  not  laid  out  nor  con- 
structed by  them,  it  becomes  necessary  to  make 
*^  application  "  to  the  county  commissioners,  when  a 
party  desires  to  recover  damages;  and  they  are  bound 
to  perform  that  duty.  If  they  should  neglect  or  refuse 
to  do  so,  they  may  be  compelled  by  a  mandamus. 
Carpenter  v.  Commissioners  of  Bristol,  12  Pick.  268. 

When  they  have  made  such  appraisement,  if  the 
petitioner  be  dissatisfied  with  the  amount  of  damages 
9« 
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awarded,  he  is  entitled  to  have  the  matter  submitted 
to  a  jury,  though  the  commissioners  decide  that  he 
has  no  such  title  to  the  land  as  will  enable  him  to  re- 
cover damages.  See  Carpenter  v.  BristtJ^  above  cited. 
The  sheriff  presides  at  the  trial  before  the  jury,  and 
their  verdict  is  returned  to  the  Court  of  Common 
Pleas,  by  whom  it  may  be  confirmed  or  rejected.  A 
deputy  sheriff  may  attend  the  trial,  if  the  commission- 
ers appoint  some  person  to  preside,  which  they  are 
authorized  to  do  at  the  request  of  either  party.  The 
application  for  a  jury,  in  the  case  of  highways,  must 
be  made  within  six  months  after  the  next  regular  meet- 
ing following  the  meeting  at  which  the  highway  was 
laid  out. 

Application  for  a  jury  may  be  made  at  any  time, 
within  one  year,  after  the  return  of  the  commissioners 
shall  have  been  completed  and  returned ;  and  it  may 
be  renewed  after  that  time,  if  the  first  shall  have  failed 
through  any  inaccuracy,  irregularity  or  want  of  form. 
Stat.  1847,  c.  181.  This  statute  applies  only  to  rail- 
road damages. 

When  there  are  two  or  more  applications  for  a  jury 
pending  at  the  same  time,  the  commissioners  are  re- 
quired to  submit  them  all  to  the  same  jury.  Where 
two  warrants  were  issued,  and  two  different  juries 
were  summoned,  under  such  circumstances,  the  verdict 
was  rejected  in  both  cases,  by  the  Court  of  Common 
Pleas,  sitting  in  the  County  of  Bristol,  in  the  year 
1847. 

Although  the  commissioners  are  bound  to  issue  a 
warrant  for  a  jury,  yet  notice  of  the  application  for  a 
jury  must  be  given  to  the  opposite  party.  Central 
Turnpike  Petition,  7  Pick.  IS. 
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Complaints  far  Hawage. 

This  is  a  statutory  proceeding,  and  is  regulated  by 
the  116th  chapter  o(  the  Revised  Statutes.  The  pro- 
cess is  a  complaint,  setting  forth  a  description  of  the 
land  flowed  and  the  damage  sustained  thereby,  with 
the  same  certainty  as  would  be  required  in  a  writ  of 
entry.  On  the  trial  of  the  cause  in  the  Common 
Pleas,  the  defendant  cannot  plead  that  the  land  is  not 
injured,  but  he  may  show  anything  else  in  bar  of  the 
complaint.  If  the  plaintiff"  prevails,  a  jury  is  ordered, 
at  which  the  sheriff  presides,  and  the  proceedings  are 
like  those  required  in  laying  out  highways.  Their 
verdict  is  returned  to  the  Court  of  Common  Pleas. 
The  only  questions  which  the  sheriff's  jury  are  author- 
hsed  to  determine  are,  whether  the  complainant  has 
sustained  damage,  and  the  amount  of  it.  Charles  v. 
Porter,  10  Met.  87. 

By  the  statute  of  1841,  §  86,  persons  severally  in- 
jured may  join  in  the  complaint,  and  have  their  dam- 
ages severally  assessed  by  the  same  jury. 

If  the  complainant  prays  for  an  increase  of  damages, 
beyond  what  was  fixed  by  a  former  appraisement,  he 
must  set  forth  the  former  complaint,  with  the  proceed- 
ings had  upon  it.  Vanusen  v.  Comstockj  9  M.  R. 
203.  Where  an  act  of  the  Legislature  authorized  the 
erection  of  a  dam  of  a  certain  height  over  a  navigable 
river,  it  was  held,  that  the  persons  whose  lands  should 
be  flowed  thereby  had  a  remedy  at  common  law,  but 
not  under  the  statute.  Coggswell  v.  Essex  Mill  Corp. 
6  Pick.  94. 

Where  the  verdict  is  set  aside,  and  a  new  jury  or- 
dered, and  the  complainant  obtains  judgment,  he  is 
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entitled  to  the  costs  of  former  trial.    Fitch  v.  Stevens^ 
2  Met.  606. 

The  statute  remedy  applies  only  to  cases  where  a 
dam  is  erected  for  the  use  of  a  mill ;  and  if  lands  be 
flowed  by  a  dam  erected  for  any  other  purpose,  the 
only  remedy  of  the  party  injured  is  by  an  action  at 
common  law.  French  v.  Braintree  Manuf.  Co.  23  Pick. 
216;  Hodges  v.  Hodges,  5  Met.  205;  Fitch  v.  Ste- 
tens,  4  lb.  426 ;  Barnard  v.  Fitch,  7  lb.  605. 


Habeas  Corpus. 

The  writ  of  habeas  corpus  is  very  frequently  em- 
ployed, but  the  provisions  in  the  statute  are  so  full,  and 
the  proceedings  are  so  simple,  that  it  is  not  considered 
necessary  to  repeat  them.  It  would  be  but  to  copy 
the  statute.  In  all  cases  it  is  returnable  before  a  Judge 
of  the  Supreme  Court,  and  when  issued  by  any  other 
of  the  persons,  who  are  authorized  by  law  to  issue  it, 
the  reason  why  they  have  exercised  the  power  should 
appear  upon  the  face  of  the  petition.  Commonwealih 
V.  Moore,  19  Pick.  339.  The  best  evidence  of  the 
simplicity  of  the  proceedings  under  the  statute  is  found 
in  the  fact,  that  though  writs  of  habeas  corpus  are  very 
frequently  issued,  no  question  of  practice  has  arisen 
under  them  for  many  years  past. 

The  process  for  mechanics  to  enforce  their  lien  on 
buildings  is  prescribed  by  Rev.  Stat.  c.  117. 

The  only  real  actions  that  are  now  used  in  Massa- 
chusetts are  writs  of  entry  and  of  dower.  All  other 
real  actions  were  abolished  by  Rev.  Stat.  c.  101,  §  51. 

There  are  other  writs  which  are  employed  to  correct 
errors,  irregularities,  &c.,  in  judicial  proceedings,  which 
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will  be  treated  of  hereafteri  such  as  writs  of  review, 
of  error,  certiorari,  mandamas,  audita  querela.  We 
have  now  considered  all  the  forms  of  writs  and  other 
proceedings,  known  in  our  practice,  which  an  attorney 
may  employ  for  the  commencement  of  legal  proceed- 
ings, in  personal  actions. 
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CHAPTER  VIII. 


SERTICE  OF   PROCESS. 


The  next  step  in  the  order  of  proceeding  is  the 
proper  service  of  the  process  which  has  been  issued. 
It  is  a  fundamental  principle  of  justice,  that  nothing 
should  be  done  or  allowed,  affecting  the  rights  or  inter- 
ests of  a  party,  without  first  giving  him  notice  of  the 
time,  place  and  subject  matter,  so  that  he  may  appear 
and  answer.  The  proper  service  of  process  is,  there- 
fore, of  the  first  importance.  There  are  some  extraor- 
dinary cases,  as  where  an  injunction  is  prayed  against 
an  impending  or  inchoate  injury,  in  which  notice  will 
be  dispensed  with  in  the  first  instance,  but  these  cases 
are  exceptions  to  the  general  rule.  Whenever  the 
service  of  a  writ  is  defective  upon  its  face,  it  will  be 
dismissed  on  motion ;  and  if  there  be  no  service  at  all, 
the  Court  will,  ex  officio^  abate  it.  Gage  v.  Graffand^ 
11  M.  R.  181. 

-By  wham  writs  may  be  served.  —  The  general  princi- 
ple is,  that  all  writs  and  other  legal  processes  shall  be 
served  by  the  sheriff  of  the  county  or  by  one  of  his 
deputies,  (c.  14,  ^  68) ;  and  they  may  serve  writs  upon 
counties,  towns,  parishes,  religious  societies  and  school 
districts,  though  they  are  members  of  such  corpora- 
tions, ^  69.  They  are  empowered  by  c.  83,  §  11,  to 
execute  all  legal  processes  directed  to  them  by  the 
Judge  of  Probate,  and  by  c.  84,  §  3,  those  issued  by 
county  commissioners.     Constables  may  serve  pro- 
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cess  in  any  personal  action,  in  which  the  damages  shall 
not  be  laid  at  a  greater  sum  than  serentj  dollars, 
(c.  15,  ^  71,)  within  his  own  town,  and  upon  the  quasi 
corporations  above  named,  though  he  be  a  member  of 
them,  (§  72) ;  and  he  may  serve  writs  of  replevin,  in 
cases  where  the  sheriff  or  his  deputy  is  a  party,  where 
the  value  of  the  property  replevied  does  not  exceed 
seventy  dollars,  ^  73. 

Coroners  are  authorized  to  serve  writs  and  precepts 
when  the  sheriff  is  a  party  or  interested  in  the  case, 
(c.  14,  §  97) ;  and  when  the  office  of  sheriff  is  vacant, 
they  are  authorized  to  perform  all  the  duties  of  the 
sheriff,  §  99. 

These  explicit  and  plain  provisions  have  removed 
the  doubts  and  difficulties  that  previously  existed.  The 
services  of  coroners  are  only  necessary  where  the  sher- 
iff^ is  a  party  or  interested j  and  they  would  not  be  au- 
thorized to  serve  a  process  merely  because  one  of  his 
deputeis  is  a  party  or  interested.  A  writ  may  there- 
fore be  served  by  one  deputy  sheriff  upon  another,  and 
should  not  be  served  by  a  coroner.  Commonwealth  v. 
Moore^  19  Pick.  340.  The  mere  fact  that  a  deputy  is 
a  party  to  a  suit,  does  not  show  that  the  sheriff  is  in- 
terested, {Brouming  v.  Bancrofts  5  Met.  88,)  though 
such  may  be  the  case,  and  it  may  be  shown ;  but  the 
irregularity  is  cured  by  appearing  and  pleading  to  the 
merits,  and  by  neglect  to  make  the  motion  in  a  reason- 
able time;  nor  will  the  motion  to  dismiss  be  sus- 
tained, unless  it  appear  affirmatively,  that  the  coroner 
had  no  authority  to  serve  the  precept.  The  Court 
intimate  an  opinion  that  there  may  be  cases  in  which 
the  sheriff  is  interested  in  a  suit  by  or  against  his  dep- 
uty, in  which  it  would  be  proper  that  it  should  be  served 
by  a  coroner.    Carlisle  v.  Weston,  21  Pick.  535 ;  KU- 
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tredge  y.  Bancrqftj  1  Met,  618.  A  writ  will  not  be 
dismissed  on  motioni  thereforei  merely  because  it  is  an 
action  by  or  against  a  deputy  sheriff,  and  is  served  by 
a  coroner.  By  former  laws,  a  coroner  was  authorised 
to  serve  all  writs  in  which  the  sheriff  or  his  deputy 
was  a  party,  but  it  will  be  seen  that  the  law  has  bees 
essentially  changed  in  this  respect 

In  regard  to  other  corporations  than  those  expressly 
mentioned  in  the  statute,  such  as  banks,  &c.,  though 
the  Revised  Statutes  are  silent  in  reference  to  them, 
there  can  be  no  doubt  that  writs  by  or  against  them 
may  be  served  by  the  sheriff  or  his  deputies,  though 
they  be  members  thereof.  Merchants^  Bank  v.  Catic^ 
4  Pick.  406;  Adams  v.  Wiscasset  Bank^  1  Greenl. 
360.  The  commissioners  say  that  no  special  provision 
for  the  case  of  such  corporations  was  reported  by  them, 
because  they  considered  the  law  settled  by  the  case  of 
Merchants^  BatJe  v.  Cook^  as  above  stated,  in  which  it 
was  held,  that  a  deputy  sheriff  might  serve  a  writ  in 
behalf  of  a  bank  in  which  he  was  a  stockholder.  For 
the  conclusive  reasons  given  in  the  elaborate  opinion 
of  the  Court  in  that  case,  it  follows  that  the  sheriff 
may  himself  serve  a  writ  under  the  same  circum* 
stances. 

At  what  time.  —  Original  writs,  issuing  from  the 
Common  Pleas  and  Supreme  Court,  must  be  served 
fourteen  days  at  least  before  the  term  at  which  they 
are  returnable,  and  those  issuing  from  a  Justice  of  the 
Peace,  seven  days  before  the  day  on  which  they  are 
returnable,  c.  90,  ^  21. 

When  an  action  is  brought  against  a  town,  county, 
precinct,  parish,  religious  society  or  school  district,  or 
against  proprietors  of  common  and  undivided  lands  or 
of  general  fields,  or  of  wharves  lying  in  comm<»i,  the 
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writ  must  be  served  thirty  days  at  least  before  the  re- 
turn day.     Rev.  Stat.  c.  90,  ^  22. 

If  a  trustee  writ  be  issued,  in  which  any  of  the  quasi 
corporations  before  enumerated  are  summoned  as  trus- 
tees, the  writ  must  be  served  upon  them  thirty  days  at 
least  before  the  return  day,  but  service  may  be  made 
upon  others  fourteen  days  before  the  Court.  Howe, 
132. 

Instructions  to  Officers.  —  In  regard  to  most  writs, 
in  the  absence  of  any  special  instructions,  the  officer 
is  required  to  serve  them  according  to  the  precept 
contained  in  them.  They  are  directed  to  him,  and 
contain  all  the  directions  usually  necessary  for  his 
guidance.  The  writ  in  most  common  use  is  in  the 
alternative,  directing  the  officer  to  arrest  the  body,  or 
to  attach  property.  In  this  case,  he  has  an  election, 
to  do  the  one  or  the  other,  as  he  may  think  fit,  and  he 
will  be  justified  in  serving  it  in  either  mode.  Without 
special  instructions,  he  is  not  bound  to  make  an  attach- 
ment of  real  or  personal  property,  but  he  may  serve  it 
by  making  a  mere  nominal  attachment.  Marshall  v. 
Hosmer,  4  M.  R.  60 ;  Almy  v.  JValcott,  13  lb.  73. 

It  is  usual,  however,  to  give  special  instructions  to 
an  officer,  and  it  is  the  duty  of  an  attorney  always  to 
give  them,  where  an  attachment  of  property  is  to  be 
made,  to  secure  the  satisfaction  of  the  judgment  that 
may  be  finally  recovered,  or  where  an  arrest  of  the 
person  is  important.  Such  instructions  may  be  written 
or  verbal ;  but  it  is  highly  expedient  for  the  attorney 
to  give  them  in  writing,  to  avoid  disputes  and  contro- 
versies afterwards,  and  the  officer  is  bound  to  follow 
them,  if  it  be  in  his  power.  Rev.  Stat.  c.  90,  §  56. 
If  written  instructions  be  given,  they  may  be  after- 
wards modified  or  changed  by  parol,  and  the  officer 
10 
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will  be  bound  to  follow  the  latter.  JUarAall  ^  Hasmer^ 
and  Almy  ^  WalcoU^  above  cited.  When  the  service 
of  a  writ  is  defective,  or  insufficient,  bj  reason  of  a 
mistake  on  the  part  of  the  officer  or  of  the  plaintiff,  as 
to  the  place  where,  or  the  person  with  whom,  the 
summons  or  a  copy  of  the  summons  ought  to  have  been 
left,  the  Court  may  order  a  new  summons  or  notice  to 
be  issued  and  served,  c.  90,  ^  63. 

Whenever  an  officer  has  received  special  instructions 
either  to  attach  property,  or  arrest  the  body,  inasmuch 
as  he  may  expose  himself  to  an  action  for  damages,  by 
making  a  mistake  as  to  the  person,  or  by  seizing  goods 
not  the  property  of  the  debtor,  he  may  require  the 
plaintiff  to  point  out  the  person  or  the  property,  and 
demand  a  bond  of  indemnity  or  other  security  to  in- 
demnify himself  against  the  consequences  of  a  mistake. 
Bond  V.  Ward,  7  M.  R.  123 ;  Marsk  v.  Gold,  2  Pick. 
285.  He  may  require  specific  directions,  and  an  in- 
demnity, in  all  cases  of  doubt  or  difficulty,  Richards 
V.  GUmare,  U  N.  a.  4Q3. 

1  •  Mode  of  Service.  —  Upon  quasi  corporations,  such 
as  counties,  towns,  cities,  parishes,  religious  societies, 
school  districts,  &c.,  service  is  made  by  leaving  an  at- 
tested copy  of  the  summons  with  one  of  the  county 
commissioners,  or  with  the  clerk  of  the  town  or  parish, 
&c.,  and  also  another  copy  with  one  of  the  selectmen, 
assessors  or  standing  committee,  &c.  Against  other 
corporations,  the  service  may  be  made  by  leaving  the 
original  or  a  copy  of  the  summons  with  the  clerk, 
cashier,  secretary,  agent,  or  other  person  having  charge 
of  the  business,  and  if  there  be  none,  with  any  member 
of  the  corporation.     Rev.  Stat.  c.  90,  ^  42,  43. 

2.  On  absent  Defendants.  —  If  a  person  has  never 
been  an  inhabitant  of  the  State,  no  action  can  be 
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maintained  against  him,  unless  a  valid  attachment  of 
bis  property  within  the  State  be  made  ;  in  such  case, 
if  the  fact  appear,  the  Court  will  stay  proceedings. 
Rev.  Stat.  c.  90,  ^  44 ;  Lawrence  v.  Smithy  5  M.  R. 
362 ;  Gardner  v.  Barber,  12  lb.  36  \  Jacobs  v.  Mellen, 
14  lb.  132;  where  certain  persons  summoned  as 
trustees  were  discharged,  and  there  being  no  other  at* 
tachment,  proceedings  were  stayed. 

But  where  there  is  property  of  such  a  person  within 
this  State,  that  may  be  attached,  either  real  or  per- 
sonal, or  in  the  hands  of  trustees ;  or  where  a  person  has 
once  been  an  inhabitant  of  this  State,  and  has  such  at- 
tachable property  here,  such  property  may  be  attached, 
and  the  mode  of  service  is  particularly  prescribed 
by  Rev.  Stat.  c.  90,  §  46.  If  one  have  property  here, 
it  is  to  be  presumed  that  it  is  in  the  care  or  keeping  of 
some  one,  and  it  is  therefore  required  that  the  sum-* 
mons  shall  be  served  by  leaving  the  original  summons 
or  a  copy,  as  the  case  may  be,  with  his  tenant,  agent 
or  attorney ;  and  if  there  be  none,  the  facts  are  to  be 
certified,  and  notice  is  to  be  given  jas  hereinafter  spe- 
cified. If  one  has  been  an  inhabitant  of  the  Com- 
monwealth, he  must  have  had,  at  some  time,  a  place 
of  abode,  and  it  is  accordingly  required  that  in  such 
case,  the  summons  or  copy,  shall  be  left  at  his  last  and 
usual  place  of  abode,  c.  90,  ^  45 ;  Wright  v.  Oakly,  6 
Met.  400. 

In  all  cases,  when  the  defendant  is  out  of  the  State 
at  the  time  of  the  service,  he  is  entitled  to  further  no- 
tice of  the  suit,  (c.  90,  ^  48)  ;  and  for  this  purpose 
the  action  is  to  be  continued,  from  term  to  term,  until 
notice  of  the  suit  is  given  in  such  manner  as  the  Court 
may  order,  c.  92,  ^  3.  The  cases  in  which  such  de- 
fendant will  be  allowed  to  review  the  judgment,  will 
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be  considered,  when  we  come  to  treat  of  writs  of  re- 
view. The  plaintiff  is  required  to  give  bond  before 
taking  out  execution,  if  the  defendant  is  defaulted, 
c.  92,  §  6. 

If  the  absent  defendant  is  sued  with  others  on  a 
joint  contract,  and  has  no  agent,  tenant  or  attorney, 
service  maj  be  made  by  leaving  a  summons  with  one 
of  the  co-defendants ;  but  notice  must  be  given  by 
order  of  the  Court,  as  above  stated,  (c.  90,  ^  46,)  and 
so  in  cases  of  tort,  c.  92.  10.  The  writ  may  proceed, 
however,  against  those  who  have  been  served  with 
process,  in  the  same  manner  as  if  the  absent  person 
were  not  joined  in  the  suit,  c.  92,  ^  11,  12. 

If  a  plaintiff,  not  being  an  inhabitant  of  the  State, 
sue  an  action  here,  and  a  cross  action  be  brought 
against  him  by  the  defendant,  or  by  one  or  more  of 
several  defendants,  the  latter  may  be  served  on  the 
attorney  in  the  original  suit,  c.  90,  §  50. 

Foreign  corporations,  having  property  here,  may  be 
sued  like  other  defendants,  (Stat.  1839,  c.  158,)  re- 
pealing the  decision  in  16  Pick.  286.  Foreign  corpo- 
rations can  also  be  sued  in  New  Hampshire.  Ldbbey 
V.  Hodgdofij  9  N.  H.  894.  The  property  of  a  foreign 
corporation  may  be  attached  by  the  trustee  process. 
Ocean  Ins.  Co.  v.  Portsmouth  ^  Marine  Railway  Co.  3 
Met.  420.  But  they  are  not  liable  to  the  trustee  pro- 
cess unless  they  have  property  here,  though*  many 
of  its  officers  and  members  may  reside  here.  Danforth 
V.  Penny^  S  Met.  664. 

When  a  writ  has  been  properly  served,  it  is  strictly 
the  duty  of  an  officer  to  return  it  to  the  clerk's  office  of 
the  county,  where  it  is  made  returnable,  and  this  is 
the  practice  in  the  county  of  Suffolk ;  but  in  the  coun- 
try, the  practice  is  attended  with  so  great  inconve- 
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nience,  that  it  is  usual  to  return  it  to  the  office  of  the 
attorney,  by  whom  it  was  issued,  or  to  the  person  from 
whom  it  was  received. 

The  officer's  return  should  be  indorsed  upon  the 
writ,  and  be  signed  by  him,  and  should  set  forth  the 
whole  of  his  doings.  He  may  execute  all  writs  in  his 
hands  at  the  time  of  his  removal  from  office,  c.  14, 
§  70.  He  should  also  state  the  amount  of  his  fees^ 
and  if  he  claim  extra  compensation,  a  bill  of  particu- 
lars of  the  expenses,  together  with  his  affidavit,  that 
such  expenses  were  actually  incurred,  and  that  the 
charges  are  reasonable,  is  necessary.  If  a  bail  bond 
have  been  taken,  it  must  be  returned  with  the  writ. 
When  personal  property  has  been  sold  on  mesne  pro- 
cess, the  return  should  set  forth  all  his  proceedings. 
Where  he  returns  an  attachment  of  goods  without  fix- 
ing their  value,  the  presumption  is,  that  they  were  of 
the  value  commanded  to  be  attached.  Childs  v.  Ham^ 
23  Maine,  74. 

In  case  of  the  death  of  a  deputy  sheriff  before  he 
has  completed  his  return,  it  may  be  completed  by  the 
sheriff.    IngersoU  v.  Sau>yer,  2  Pick.  276. 


10^ 
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CBAPTER  IX. 

ATTACHMEirr. 

The  practice  of  attaching  propert j  upoD  a  writ  is  a 
great  innovation  upon  the  common  law,  but  it  is  now 
firmly  established  in  Massachusetts,  and  the  day  is 
probably  very  distant  when  it  will  be  abandoned.  It 
has  been  so  regulated  by  the  Revised  Statutes,  that  it 
has  been  deprived  of  its  most  offensive  features.  It  is 
the  most  common  and  effectual  means  of  securing  a 
debt,  and  in  other  cases,  it  enables  a  party  to  obtain 
certain  kinds  of  property  as  a  security  that  the  judg- 
ment recovered  shall  be  satisfied*  The  effect  of  an 
attachment,  upon  a  writ,  was  fully  considered  by  the 
Supreme  Court  in  Davenport  v.  Tiltan^  10  Met.  320 ; 
Foster^s  case,  2  Story,  131 ;  Case  ofBeUom  ^  Peck,  3 
lb.  428  ;  Kittredge  v.  Warren,  and  KiUredge  v.  Emer^ 
son,  7  Law  Reporter,  77  ;  in  which  last  cases  elaborate 
opinions  of  the  Supreme  Court  of  New  Hampshire 
were  reported.  It  was  held,  in  this  Commonwealth, 
that  an  attachment  of  property  on  mesne  process  is  a 
security  or  lien  on  property,  and  that  it  could  not  be 
impaired  or  destroyed  by  anything  contained  in  the 
bankrupt  law  of  the  United  States.  Both  an  attach- 
ment and  arrest  cannot  be  made  on  the  same  writ ; 
and  the  one  last  made  will  be  void.  Brirdey  v.  AUen, 
3  M.  R.  661 ;  Almy  v.  WdcoU,  13  lb.  73. 

Where  an  officer  has  already  served  one  writ,  by  at- 
taching property,  and  another  writ  is  put  into  his 
hands,  with  directions  to  attach  particular  property 
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pointed  out  to  hiaii  he  is  bound  to  attach  it  upon  the 
second  writ,  as  a  general  rule.     Goddard  y.  Austin^ 

15  M.  R.  133 ;  Turner  v.  Austin,  16  lb.  181.  When 
an  officer  is  called  upon  by  a  person,  who  is  about  to 
put  a  writ  into  bis  hands,  to  know  whether  he  has 
made  previous  attachments  against  the  same  defend- 
ant, he  is  bound  to  give  the  information,  lb. 

If  an  officer  have  made  an  attachment  of  personal 
property,  it  is  considered  to  be  in  his  custody,  and  if 
other  writs  be  afterwards  delivered  to  him,  he  may  make 
successive  attachments  thereon,  without  any  further 
act.  This  would  be  the  law,  without  question,  where 
he  has  the  actual  custody  or  possession  of  the  proper- 
ty, or  where  he  has  appointed  a  servant  or  keeper  to 
retain  the  custody  for  him  ;  and  in  such  case  no  other 
officer  has  a  right  to  make  an  attachment  of  the  same 
property,  (Vinton  v.  Bradford^  13  M.  R.  114 ;  Watson 
V.  Todd,  5  lb.  271)  ;  though  the  amount  is  more  than 
sufficient  to  secure  the  first  attaching  creditor.  lb. 
Diffi^rent  deputies  of  the  same  sheriff  are  different  offi- 
cers, within  the  meaning  of  this  principle.  Thompson 
V.  Marsh,  14  lb.  269.  This  rule  must  be  understood, 
however,  to  apply  to  those  cases  otaly,  in  which  an 
officer  has  actual  possession  of  the  property.  In  such 
cases  the  second  officer  is  bound  to  deliver  his  writ 
to  the  first  officer,  who  is  alone  authorized  to  make 
an  effectual  attachment.  lb.  The  principle  does 
not  therefore  apply  to  attachments  of  real  estate,  or 
shares  in  incorporated  companies,  (Denny  v.  Hamilton, 

16  lb.  402) ;  to  any  property  in  the  hands  of  trustees, 
(Burlingame  v.  Bell,  lb.  318)  ;  nor  to  any  property,  it 
may  be  safely  presumed,  which  has  been  legally  at- 
tached, in  the  manner  hereafter  stated,  which  is  too 
bulky  to  be  removed.     The  mode  of  attaching  such 
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property  is  so  like  that  of  attaching  real  estate,  that 
they  would  both  be  governed  by  the  same  principles, 
in  regard  to  successive  attachments, 

fVhen  a  receipter  has  been  taketij  or  when  the  prop* 
erty  has  been  appraised  and  delivered  to  a  defendant, 
upon  his  giving  the  bond  required  by  the  statute,  it 
seems  to  be  very  clear,  that  it  may  be  again  attached 
by  the  same  or  by  another  officer.  It  is  still  the  prop- 
erty of  the  defendant ;  the  lien  upon  it  is  removed, 
and  it  can  be  come  at  to  be  attached.  There  is  no 
reason,  therefore,  why  it  should  be  protected.  But 
the  officer  cannot  attach  it,  under  such  circumstances, 
without  making  a  new  seizure.  Denny  v.  WUlardj  11 
Pick.  525;  Robinson  v.  Mansfield,  13  lb.  139.  In 
New  Hampshire,  where  a  receipter  has  been  taken, 
who  has  retained  the  property  in  his  possession^  a  sec- 
ond attachment  may  be  made  by  giving  notice  of  it  to 
the  receipter,  but  he  has  the  privilege  of  absolving 
himself  from  liability,  by  restoring  the  property  to  the 
officer :  if  the  receipter  is  not  in  possession,  but  has 
delivered  the  property  to  the  debtor,  the  second  attach- 
ment can  only  be  made  by  making  a  new  seizure. 
Whitney  v.  Farwell,  10  N.  H.  9.  Whenever,  therefore, 
there  is  danger  of  a  second  attachment  of  property, 
which  has  been  receipted  for  or  delivered  to  the  debtor, 
on  his  bond,  it  is  advisable  for  the  receipter  or  the 
sureties  to  secure  themselves  by  taking  a  mortgage  of 
the  property  attached.  Whenever  goods  attached  are 
taken  from  the  custody  of  the  officer,  by  a  writ  of  re- 
plevin, he  may  afterwards  make  a  further  attachment 
of  them,  in  the  same  manner  as  if  they  were  in  his 
actual  custody,  c.  97,  §  99.  The  course  of  procedure 
in  such  case  is  particularly  pointed  out  by  sections 
100- 104.     Where  an  officer  received  a  check,  in  sat- 
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isfactioD  of  an  execution,  and  attached  it  upon  a  writ 
against  the  creditor,  it  was  held  to  be  invalid.  Thomp^ 
son  v.  BrowHj  17  Pick.  462.  Since  that  decision  was 
made,  the  Revised  Statutes  have  provided  that  bank 
bills  may  be  attached  on  mesne  process  or  seized  on 
execution.  But  the  Court  put  the  decision  upon  the 
ground,  that  even  if  it  were  money,  and  the  money 
were  the  proper  subject  of  attachment,  it  is  in  the 
custody  of  the  law,  and  not  the  property  of  the  credi- 
tor, and  could  not  therefore  be  attached. 

Successive  attachments  upon  the  same  writj  may  be 
made  at  any  time  on  or  before  the  last  day  of  service, 
but  not  after  service  has  been  made  on  the  defendant. 
The  practice  is,  therefore,  where  an  officer  has  failed 
to  attach  sulSficient,  in  the  first  instance,  not  to  make 
service  of  the  writ  on  the  defendant,  until  the  latest 
moment  when  service  can  lawfully  be  made,  if  there 
be  any  reasonable  probability  of  being  able  to  attach 
other  property.  So  new  trustees  may  be  inserted,  at 
any  time  before  service  is  made  on  the  principal  de-> 
fendant.  It  is  important  always  that  an  officer  should 
make  some  minute  of  his  doings  upon  the  writ,  imme- 
diately after  they  are  performed,  both  for  his  own  pro- 
tection and  that  of  the  plaintiff*.  If  he  should  die, 
without  making  any  memorandum  or  return,  the  at- 
tachment might  be  lost,  and  the  bondsmen  or  estate  of 
the  officer  would  be  responsible  for  the  loss  or  damage 
sustained. 

When  property  has  been  attached  and  sold,  in  the 
manner  provided  by  the  statute,  the  proceeds,  being 
in  the  custody  of  the  officer,  are  liable  to  be  further 
attached  by  him  on  other  writs.   Rev.  Stat.  c.  90,  ^  71. 

Real  estate  is  attached^  without  entering  upon  or 
seeing  the  land,  and  in  practice  the  officer  makes  the 
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attachment  when  the  writ  is  handed  to  him,  hj  making 
a  memorandum  of  the  hour  and  minute  when  it  is  done, 
c.  90,  §  31.  To  make  such  an  attachment  valid  against 
after  purchasers  and  attaching  creditors,  the  officer 
must  deposit  a  certified  copy  of  the  writ,  without  the 
declaration,  and  of  so  much  of  his  return  as  relates  to 
the  attachment  of  the  real  estate,  in  the  office  of  the 
clerk  of  the  Court  of  the  county  in  which  the  lands  lie. 
If  it  be  deposited  within  three  days,  it  will  take  effect 
from  the  moment  of  the  attachment ;  if  not,  it  will 
take  effect  from  the  time  when  it  is  so  deposited,  c.  90, 
^  28,  29.  An  equity  of  redemption  is  attached  in  the 
same  way,  and  if  the  estate  be,  in  the  meantime,  re- 
deemed, the  attachment  still  holds  upon  the  estate, 
§  32.  If  there  be  simultaneous  attachments  of  real 
estate,  (and  where  one  officer  certified  that  he  made 
an  attachment  at  one  minute  past  twelva  o'clock,  and 
the  other  immediately  after  midnight,  it  was  held  they 
were  simultaneous,  (Shove  v.  Dowj  13  M.  R.  629) ; 
each  creditor  acquires  a  lien  in  proportion  to  the 
amount  of  his  debt.  Sigaurney  v.  Eatan^  14  Pick. 
414;  Durant  v.  Johnson^  19  Pick.  544.  his  the  duty 
of  an  officer  to  deposit  a  copy  of  the  writ  and  his  re-^ 
turn  at  the  clerk's  office.  Stat.  1838,  c.  186.  The 
sole  object  of  this  provision  is  to  give  notice  to  after 
purchasers  and  attaching  creditors ;  and  an  attachment 
is  good  against  all  other  persons,  though  no  copy  be 
deposited  in  the  clerk's  office.  Coffin  v.  jRay,  1  Met. 
214.  When  real  estate  or  any  interest  in  it  has  been 
purchased  by  a  debtor,  but  the  title  is  nominally  in 
some  other  person,  for  the  purpose  of  defrauding  cred- 
itors, it  may  be  attached  as  the  property  of  the  debtor ; 
but  the  officer  must  give  a  description  of  the  property 
attached  and  of  the  names  of  the  persons  in  whom 
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the  reccnrd  title  stands,  in  his  copy  deposited  with  the 
clerk«  Stat.  1844,  c.  114.  This  statute  was  passed 
in  consequence  of  the  decision  in  Howe  v.  Bukop^  (3 
Met.  26,}  where  it  was  held,  that  estate  so  situated 
could  not  be  attached.  Mere  equitable  interests  in 
real  estate  are  incapable  of  attachment,  with  the  ex- 
ception of  an  equity  of  redemption.  Thus  the  interest 
of  a  mortgagee  cannot  be  attached  until  foreclosure. 
Portland  Bank  v.  Hall,  13  M.  R.  207 ;  Blanchard  v. 
Colbum,  16  lb.  346  ;  Eaton  t.  JVhiting,  3  Pick.  484. 
A  mortgagee  may  attach  the  equity  of  redemption,  in 
a  suit  on  a  demand  not  secured  by  the  mortgage,  but 
not  on  the  demand  secured  by  the  mortgage.  Atkins 
V.  Sawyer,  1  Pick.  361.  The  right  of  redeeming  a 
mortgage,  made  after  a  sde  on  execution,  of  an  equity 
of  redemption,  is  attachable,  (Reed  v.  BigelaWf  5  Pick. 
281) ;  but  not  the  right  to  redeem  from  the  sale  of  an 
equity  of  redemption  on  execution.  Kelly  v.  Beers, 
12  M.  R.  387.  The  authority  of  the  last  case  has 
lieen  somewhat  shaken  by  the  subsequent  cases  of 
Clark  V.  Austin,  (2  Pick.  628,)  Bigelow  v.  mison,  (I 
lb.  486,)  and  Reed  v.  Bigelow,  above  cited.  As  this 
is  a  valuable  interest,  which  the  debtor  may  assign  or 
mortgage,  there  would  seem  to  be  no  reason  why  it 
should  not  be  attached  as  well  as  the  right  of  redemp- 
tion in  the  other  case. 

All  terms  for  years,  when  the  original  lease  was  for 
one  hundred  or  more,  so  long  as  fifty  years  remain 
unexpired,  are  real  estate,  and  are  to  be  attached  and 
levied  on  accordingly.  In  other  cases,  they  are  to  be 
treated,  as  personal  chattels,  c.  97,  ^  33.  When  an 
attachment  of  leasehold  estate  is  made  by  an  officer,  it 
is  now  made  his  duty  to  describe  it,  in  general  terms, 
and  to  take  the  same  steps  as  are  required  in  relation 
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to  the  attachment  of  real  estate ;  and  whenever  a  term 
for  years  is  seized  on  execution!  he  must  give  fourteen 
dajs'  notice,  before  the  sale,  of  the  time  and  place,  by 
leaving  notice  in  writing  with  the  debtor  personally,  or 
at  his  last  and  usual  place  of  abode,  and  by  posting 
the  like  notice  on  the  premises  to  be  sold.  Stat.  1837, 
c.267. 

Remainders  and  reversions  may  be  attached,  and  the 
proceedings  are  the  same  as  in  attaching  other  real 
estate.     Williams  v.  Amory^  14  M.  R.  20. 

The  shares  of  stockholders,  in  any  joint  stock  com- 
pany, may  be  attached  by  leaving  a  copy  of  the  writ, 
without  the  declaration,  and  of  the  return,  with  the 
clerk  or  cashier,  &c.,  (c.  90,  ^  36,)  and  the  officer  of 
such  company  is  bound  to  disclose  the  number  of  shares 
held  by  the  debtor,  §  38. 

In  suits  against  quasi  corporations,  such  as  towns, 
&c.,  the  property  of  each  individual  is  held  to  answer 
the  judgment  recovered  against  such  corporation. 

But  no  attachment  can  be  made  on  the  writ  against 
the  stockholders,  where  they  are  liable  in  their  indi- 
vidual capacity  for  the  debts  of  the  corporation,  until 
the  creditor  has  obtained  judgment  against  the  corpo- 
ration. Drinkwater  v.  Portland  Marine  Railway ^  18 
Maine,  35.  No  authorities  are  cited  for  this  decision, 
but  it  seems  to  be  a  reasonable  principle,  and  it  ought 
to  be  extended  to  quasi  corporations.  The  private 
property  of  every  member  of  such  corporation  is  held 
for  its  debts,  whether  he  were  a  member  of  it  at  the 
time  the  debt  or  liability  was  contracted,  or  became  a 
member  by  removal  into  it  or  otherwise,  afterwards. 
There  seems  to  be  no  necessity,  therefore,  for  an  at- 
tachment before  execution  is  obtained.  However  this 
may  be,  as  to  the  mere  matter  of  right,  an  action,  for 
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a  malicious  attachment  of  a  corporator's  private  prop- 
erty, would  probably  be  successful,  unless  the  attach- 
ment were  necessary,  or  at  least  conducted  with  unu- 
sual prudence. 

Almost  every  species  of  personal  property^  that  is 
capable  of  being  seized  and  sold  for  its  intrinsic  value, 
is  liable  to  attachment.  Current  gold  and  silver  coin, 
bank  notes  and  all  other  bills  or  evidences  of  debt, 
issued  by  any  monied  corporation  and  circulated  as 
money,  may  be  attached,  c.  97,  §  20,  21. 

When  the  property  attached  is  owned  in  part  only 
by  the  defendant,  the  officer  should  take  the  whole  into 
his  possession,  though  only  the  interest  of  the  defend- 
ant can  be  sold.  Gardner  v.  Dutch^  9  M.  R.  427 ;  Page 
V.  Weeks,  13  lb.  199 ;  Melvaie  v.  Brown,  16  lb.  82. 
So  on  a  writ  against  a  member  of  a  copartnership,  the 
officer  may  attach  the  copartnership  property,  but  he 
can  sell  only  the  defendant's  interest.  Peirce  v.  Jack- 
son, 6  lb.  242 ;  Phillips  v.  Bridge,  11  lb.  242.  In 
these  cases,  the  part  owner,  who  is  not  a  party  to  the 
suit,  has  a  right  to  have  the  property  immediately  ap- 
praised and  delivered  to  him,  on  his  giving  bond  to  pay 
the  appraised  value  of  the  debtor's  interest,  c.  90, 
^  73,  74.  If  the  goods  are  so  mixed  with  those  of  an- 
other person,  that  they  cannot  be  distinguished,  the 
officer  should  seize  the  whole.  Bond  v.  Ward,  7  lb. 
123. 

Pictures,  which  can  be  lawfully  removed,  may  be 
attached  as  personal  property.  Gale  v.  Ward,  14  M. 
R.  362 ;  Ashmun  v.  Williams,  8  Pick.  402.  Thus,  the 
machinery  of  a  cotton  factory  may  be  attached  as  per- 
sonal property ;  so  may  standing  corn,  potatoes  and 
other  products  of  the  soil,  when  they  are  ripe  and  ready 
for  harvest,  and  trees  in  a  nursery ;  but  the  officer 
11 
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miut  serer  them  from  the  mil  and  take  them  into  his 
actual  custody.  Penhallcw  v.  Dwight^  7  M.  R.  34 ; 
3mer  V.Baker,  1  Met  27 ;  Heard  v.  Fairbanks,5M. 
R.  111.'  The  interest  for  a  time  certain  of  a  bailee 
for  hire  of  personal  fwoperty,  may  also  be  attached. 
fVheeler  r.  Train,  3  Pick.  255 ;  WakoU  ▼.  Pamrmf,  2 
lb.  120. 

The  fdlowing  articles  are  exempted  from  attachment 
and  seizure  on  execution,  viz. :  the  uniform,  arms,  am- 
munition and  accoutrements  of  every  oflb^er,  non-com- 
missioned o&cet  and  private  in  the  militia,  required  by 
law,  (c.  12,  §  42) ;  all  articles  exempted  by  the  princi- 
ples of  the  common  law,  (c.  90,  §  24) ;  among  which 
may  be  mentioned  all  articles  which  cannot  be  returned 
in  die  same  plight,  such  as  hides  in  a  vat  for  tanning, 
{Bmd  V.  Ward,  7  M.  R.  123) ;  a  boat,  cable  and  an- 
chor necessary  to  the  safety  of  a  vessel,  while  they  are 
in  actual  use,  but  not  if  the  vessel  be  lying  at  a  wharf, 
(Briggs  V.  Strange,  17  lb.  408) ;  a  stage  coach  just 
about  to  start,  (P(Mer  v.  HaU,  3  Pick.  368) ;  private 
papers,  account  books  and  choses  in  action,  (Oystead 
V.  Shed,  12  M.  R.  606 ;  Maine  Ins.  Co.  v.  JVeeks,  7 
lb.  438 ;  Perry  v.  Coates,  9  lb.  537;  Bowman  v.  Wood, 
15  lb.  534) ;  the  necessary  wearing  apparel  of  the 
debtor  and  of  his  wife  and  children ;  one  bedstead, 
bed,  and  the  necessary  bedding  for  every  two  persons 
of  the  family ;  one  iron  stove,  used  for  warming  the 
dwelling-house,  and  fuel  not  exceeding  the  value  of 
ten  dollars,  procured  and  designed  for  the  use  of  the 
family ;  other  household  furniture,  necessary  for  the 
debtor  and  his  family,  not  exceeding  fifty  dollars  in 
value  ;  the  bibles  and  school  books  used  in  the  family ; 
one  cow,  six  sheep,  one  swine  and  two  tons  of  hay ; 
the  six  sheep  not  to  exceed  thirty  dollars  in  value ; 
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the  tools  and  implements  of  a  debtor,  necessary  for 
carrjing  on  his  trade  or  business,  not  exceeding  fiftj 
dollars  in  value ;  rights  of  burial  and  tombs  in  use, 
c.  97,  §  22 ;  provisions,  necessary  and  intended  for  the 
use  of  a  family,  not  exceeding  fifty  dollars  in  value. 
Stat.  1839,  c.  75. 

In  the  case  of  Potter  v.  Ha//,  above  cited,  the  Court 
express  the  opinion,  that  in  consequence  of  the  great 
changes  which  have  taken  place  in  the  condition  of 
the  country,  many  of  the  common  law  exemptions 
would  now  be  inadmissible.  This  opinion  is  greatly 
strengthened  by  the  fact  that,  since  that  decision,  a 
specific  and  liberal  enumeration  of  articles  exempted 
has  been  made  by  the  Legislature,  and  that  the  Stat- 
utes have  also  prescribed  a  mode  of  selling  all  perisha- 
ble articles  and  other  property  liable  to  depreciate  by 
keeping,  and  that  a  defendant  may  always  cause  an 
attachment  to  be  dissolved,  by  giving  bond. 

Questions,  respecting  the  construction  of  the  statu* 
tory  exemptions,  have  been  of  very  frequent  occur* 
rence.  Previously  to  the  revision  of  the  Statutes,  it 
was  determined  that  where  the  debtor's  family  con* 
sisted  of  ^<  himself  and  wife  and  three  small  boys,"  but 
two  beds  were  exempted.  The  question  turned  on 
the  peculiar  phraseology  of  the  statute  then  in  force. 
The  decision  is  reversed  by  the  express  provision  of 
the  Revised  Statutes,  that  one  bed  shall  be  allowed 
"  for  every  two  persans.^^  The  word  "  family,"  is  to 
be  understood  as  not  applying  to  boarders  or  other  per- 
sons, who  do  not  strictly  constitute  a  part  of  the  family 
of  the  debtor.  In  Brown  v.  JVaity  19  Pick.  470,  it  was 
held  that  beds,  used  by  the  workmen  and  housekeeper 
of  an  unmarried  man,  were  not  exempt.  Where  a  de- 
fendant in  execution  requested  the  officer,  in  making 
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sale  of  his  personal  propertji  to  sell  for  bis  benefit 
articles  exempted  from  execution,  which  the  officer  ac- 
cordingly did,  it  was  held,  that  the  proceeds  were  lia- 
ble to  attachment  in  the  hands  of  the  sheriff.  7  Law 
Reporter,  571,  decided  in  Common  Pleas,  Pa.  It  is 
one  of  the  popular  errors,  that  the  household  furniture 
and  other  articles  expressly  exempted  by  the  statute 
from  attachment,  may  nevertheless  be  attached  when- 
ever they  are  packed  up  for  the  purpose  of  removal, 
from  one  place  to  another :  in  other  words,  that  the 
statutory  exemption  is  local,  not  personal.  It  is  one 
of  the  common  delusions  of  ignorant  people,  as  well 
founded  as  the  notion  about  *<  swearing  through  glass." 
The  exemption  of  wearing  apparel  extends  to  cloth 
and  trimmings  in  the  hands  of  a  tailor  to  be  made  into 
clothes.    Richardson  v.  Buswell^  10  Met.  506. 

Under  the  exemption  of  one  swine,  the  animal  is 
exempted,  whether  dead  or  alive.  Gibson  v.  Jenney^ 
15  M.  R.  205.  In  this  case,  it  was  contended,  that 
when  a  swine  ceased  to  exist,  he  ceased  to  be  swine 
and  became  pork,  and  consequently  was  no  longer  pro- 
tected. It  was  answered,  that  upon  this  construction 
of  the  statute,  it  would  be  necessary  to  eat  him  alive, 
in  order  to  carry  out  the  intent  of  the  statute,  and  this 
argument  seemed  to  be  decisive.^ 

1  This  question  appears  to  have  been  discussed  in  the  days  of  William 
the  Conqueror.  See  the  records  of  one  Walter  Scott,  Sheriff*,  Ivanhoe, 
Tol.  1,  p.  25.    Parker's  edition.    Boston,  1839. 

*<  Why,  how  call  you  those  grunting  brutes  running  about  on  their  four 
legs  ? "  demanded  Wamba. 

'*  Swine,  fool,  swine,"  said  the  herd,  **  every  fool  knows  that." 

"  And  swine  is  good  Saxon,"  said  the  jester ;  *'  but  how  call  you  the 
soW|  when  she  is  flayed,  and  drawn,  and  quartered,  and  hung  up  by  the 
heels  like  a  traitor  t " 

''Pork,"  answered  the  swineherd. 

'<  I  am  very  glad  every  fool  knows  that  too,"  said  Wamba,  "  and  pork, 
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The  <ool5  exempted  are  those  implements  common!  j 
used  by  one  man,  in  manual  labor.  ^<  The  design  and 
effect  of  the  law  are  to  secure  to  handicraftsmen,  the 
means  bj  which  the j  are  accustomed  to  obtain  sub- 
ristence,  in  their  respective  occupations.'^  *<  It  would 
be  too  narrow  a  construction  of  a  humane  and  bene- 
ficial statute,  to  deny  to  tradesmen,  whose  occupation 
can  hardly  be  prosecuted  at  all,  much  less  to  any  profit- 
able end,  without  the  aid  of  assistants,  as  journeymen 
and  apprentices,  the  necessary  means  of  their  employ- 
ment." Howard  v.  WUliatns,  2  Pick.  80.  Whether 
if  a  debtor  have  two  distinct  trades,  his  tools  used  in 
both  be  exempted/rom  attachment,  and  if  not,  whether 
he  or  the  oflSicer  may  elect  which  tools  shall  be  attach- 
ed, is  left  undecided.  Implements  of  husbandry,  such 
as  carts,'  wheels,  gear,  &c.,  are  not  exempted.  Daily 
V.  May^  5  M.  R.  313.  A  printing  press,  types,  &c., 
of  a  person  engaged  in  printing  books  or  newspapers, 
are  not  exempted.  Buckingham  v.  Billings^  13  lb. 
82.    Danforth  v.  Woodward,  10  Pick.  423. 

The  right  of  redeeming  personal  property  mortgaged 
is  not  attachable,  (Badlam  v.  Tucker,  1  Pick.  399 ; 
Haven  v.  Low,  2  N.  H.  13)  ;  nor  the  lien  of  a  factor 
or  other  person  on  property  in  his  hands.  Holly  v. 
Huggerfordj  8  Pick.  73;  Kittredge  v.  Sumner,  11 
lb.  60. 

Mode  of  attaching  Personal  Property.  —  An  officer 
should  generally  take  possession  of  all  personal  property 
attached  by  him,  and  retain  it  until  it  is  sold,  or  the 
attachment  is,  in   some   manner,  lawfully  dissolved. 

I  think,  is  good  Norman  French ;  and  so  when  the  brute  lives,  and  is  in 
charge  of  a  Saxon  slave,  she  goes  by  her  Saxon  name ;  bat  becomes  a 
Norman  and  is  called  pork,  when  she  is  carried  to  the  castle  hall  to  feast 
among  the  nobles." 

11* 


126  PRACTICE.  [CH.  IJC. 

The  common  practice  is  to  appoint  some  person  as 
keeper^  for  a  reasonable  time,  until  it  can  be  ascer- 
tained whether  the  attachment  shall  be  released,  and 
if  not,  it  is  proper  that  the  articles  should  be  removed 
to  a  place  of  security.  A  provision  of  the  Revised 
Statutes  has  removed  many  difficulties  that  previously 
existed  as  to  the  mode  of  attaching  certain  articles, 
which  it  would  be  difficult  or  impossible  to  remove. 
By  c.  90,  ^  33,  it  is  provided,  that  *^  when  an  attach- 
ment is  made  of  any  articles  of  personal  estate,  which 
by  reason  of  their  bulk,  or  other  cause^  cannot  be  im- 
mediately removed,"  a  valid  attachment  may  be  made, 
by  leaving  a  copy  of  the  writ  within  three  days,  with 
the  clerk  of  the  town  in  which  it  is  made,  by  the  offi- 
cer. In  all  cases,  therefore,  where  <^  for  any  cause," 
the  officer,  in  the  exercise  of  his  discretion,  or  by  di- 
rection of  the  plaintiff  or  bis  attorney,  sees  fit  not  to 
make  an  immediate  removal  of  the  property  attached, 
it  would  be  advisable,  and  perhaps  necessary,  within 
three  days,  to  leave  a  copy  of  his  writ  and  return 
with  the  town  clerk.  This  is  legal  notice  to  all  the 
world,  and  will  prevent  the  attachment  thereof  by 
other  officers,  or  subject  at  least  to  the  prior  attach- 
ment. It  may  be  safely  advised  in  all  cases,  though  a 
keeper  may  have  been  appointed,  as  a  measure  of  pre- 
caution. Cord  wood  and  charcoal,  in  large  quantities, 
may  be  attached  by  leaving  a  copy  of  the  writ,  &c,, 
with  the  town  clerk,  and  without  removal.  Beed  v. 
Howard,  2  Met.  36. 

Goods,  in  the  possession  of  a  collector  of  the  cus- 
toms, to  secure  payment  of  duties  due  to  the  United 
States,  are  not  attachable  by  a  private  creditor,  {Den- 
nie  V.  Harris^  9  Pick.  364)  ;  but  the  case  turned  on 
the  ground  that  the  sheriff  did  not  make  in  fact  a  valid 
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attachment  It  is  diflkult  to  see  any  reason  why  goods 
subject  to  duty  may  not  be  attached,  subject  to  the 
lien  of  the  United  States,  under  the  provisions  of  our 
law,  authorizing  the  attachment  of  any  property  sub- 
ject to  a  lien,  c.  90,  §  78. 

An  officer  may  lawfully  break  open  the  door  of  any 
building,  other  than  a  dwelling-house,  if  it  be  neces- 
sary, in  order  make  an  attachment  of  chattels,  (Piatt 
y.  Brawnj  16  Pick.  653)  ;  but  he  cannot  break  open 
the  outer  door  of  a  dwelling-house,  for  such  purpose, 
and  if  he  do  so,  the  attachment  will  be  invalid,  lldy 
V.  Nicholsj  12  lb.  270.  Where  a  house  is  occupied  by 
several  families  who  have  a  common  entrance,  and  an 
officer  gain  a  lawful  entrance  through  the  common 
outer  door,  he  may  break  open  the  doors  of  the  several 
apartments  of  a  defendant,  to  execute  civil  process. 
Lee  V.  Gansellj  1  Cowp.  R.  1.  The  precise  point 
above  stated  does  not  seem  to  have  arisen  in  that  case, 
but  it  was  distinctly  presented  to  Chief  Justice  Wil- 
liams, of  this  State,  and  argued  before  him,  while  upon 
the  bench,  and  decided  in  the  manner  above  stated. 
The  writer  respectfully  dissents  from  that  opinion,  for 
the  reason,  that  where  there  is  an  outer  door  common 
to  many,  no  one  can  have  the  exclusive  control  of  it, 
and  it  seems  to  him,  therefore,  that  the  outer  door,  in- 
tended by  the  law,  is  the  outer  door  of  a  man's  own 
suite  of  apartments,  over  which  he  has  an  exclusive 
control.  An  outer  door  of  a  building,  occupied  by 
many  families,  is  no  more  than  a  gate  to  a  fashionable 
court  in  a  city.  More  than  all,  the  principle  may  de- 
prive a  poor  man  of  a  castle,  and  gives  to  every  man  a 
castle  who  is  rich  enough  to  occupy  a  whole  house. 

IVhere  personal  property  has  been  mortgaged^  it  is  the 
usual  and  legal  course  to  issue  a  trustee  writ,  in  which 
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the  mortgagee  or  pledgee  is  summoned  as  trustee,  and 
at  the  same  time  to  attach  the  same  property,  if  it  can 
be  attached  conveniently,  as  the  property  of  the  de^ 
fendant,  and  this  is  expressly  authorized  by  Stat.  184Aj 
c.  148,  §  2,  where  it  is  in  the  possession  of  the  mort^ 
gagor.  The  property  may,  in  all  such  cases,  be  di- 
rectly attached,  (c«  90,  ^  78,)  in  the  same  manner  as 
if  it  were  unencumbered,  without  using  the  trustee 
process.  On  making  such  attachment,  the  mortgagee 
fnay  state  the  amount  due  on  his  mortgage,  and  demand 
payment  thereof;  and  if  it  be  not  paid  within  ten 
days  afterwards,  the  attachment  is  dissolved,  and  the 
attaching  creditor  is  liaUe  for  the  damages  sustained 
by  reason  of  the  attachment,  c.  90,  ^  78, 79,  and  Stat. 
1844,  c.  148. 

If  the  attachment  is  dissolved,  by  non-payment  or 
otherwise,  the  suit  may  still  proceed  against  the  trus* 
tee,  if  that  process  has  been  employed,  and  the  validity 
of  the  mortgage  may  be  tried,  and  the  trustee  may  be 
charged  for  any  surplus  in  his  hands,  or  the  Court  may 
order  the  property  to  be  delivered  to  the  attaching 
creditor  on  his  paying  the  sum  due  on  the  mortgage. 
Stat.  1844,  c.  148.  The  cases  must  be  somewhat 
rare  and  extraordinary,  where  it  would  be  advisable  to 
make  a  direct  attachment  of  the  property ;  since  all 
the  objects  of  an  attachment  can  generally  be  accom- 
plished, without  any  liability  for  damages,  by  employ- 
ing the  trustee  process.  If  the  mortgagee  be  distrusted, 
or  there  be  danger  that  the  property  will  be  wasted  or 
destroyed  before  judgment  can  be  obtained,  it  may  be 
advisable  to  make  a  double  attachment;  though  in 
this  case,  the  direct  attachment  can  be  very  easily 
defeated  by  the  mortgagee,  by  his  demanding  payment 
of  the  amount  due  to  him.     It  would  seem  that  the 
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creditor  mti^  pay  the  amount  demanded,  and  if  he  do 
not,  he  cannot  retain  the  property.  In  Haskell  v. 
Gordon^  (3  Met*  268,)  it  was  held,  that  mortgaged 
property  might  be  directly  attached  in  all  cases,  though 
the  condition  of  the  mortgage  was  for  something  other 
than  the  payment  of  money,  overruling  the  case  of 
Jchnson  v.  Sumner^  (1  lb.  172,)  where  it  is  intimated 
that  in  such  case  the  plaintiff  could  resort  only  to  the 
trustee  process. 

Sale  of  property  on  mesne  process.  —  Formerly  it 
was  the  duty  of  an  officer  to  keep  all  kinds  of  personal 
property  attached  by  him,  until  final  judgment  and  thir- 
ty days  after ;  and  he  could  not  sell  it,  however  perish- 
able or  however  expensive  the  custody  might  be,  but  by 
consent  of  parties.  He  is  now,  however,  required  to 
sell  all  live  animals,  goods  or  chattels,  which  are  liable 
to  perish,  or  waste,  or  to  be  greatly  reduced  in  value 
by  keeping,  or  which  cannot  be  kept  without  great  and 
disproportionate  expense,  on  the  request  of  either  party 
interested,  c.  90,  §  58.  The  property  is  to  be  ap- 
praised *by  three  proper  persons,  and  sold,  and  the 
proceeds  to  be  retained  by  the  officer,  unless  the  de- 
fendant gives  a  satisfactory  bond,  in  which  case  the 
property  is  to  be  delivered  to  him. 

If  the  defendant  be  out  of  the  Commonwealth  at  the 
time  of  the  attachment,  perishable  property,  &c.,  may 
nevertheless  be  appraised  and  sold  as  in  other  cases, 
\lji  the  officer's  leaving  a  notice  with  his  attorney,  if 
be  has  one ;  and  if  not,  at  his  last  and  usual  place  of 
^Ibode ;  and  if  he  has  none,  by  giving  notice  to  the 
person  who  had  possession  of  the  property  at  the  time 
of  the  attachment,  or  leaving  it  at  his  last  and  usual 
place  of  abode.     Stat.  1837,  c.  185. 

Attachments  are  dissolvedj  either  by  the  act  of  the 
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law  or  the  acts  of  the  parties.  1.  Bj  the  death  of 
defendant,  provided  administration  upon  the  estate  be 
granted  within  a  year  after  the  death,  or  applied  for 
within  a  year  and  granted  afterwards.  In  such  case 
the  officer  is  bound  to  deliver  the  property  on  demand 
to  the  executor  or  administrator,  on  being  paid  his  fees 
for  attaching  and  keeping  the  goods,  (c.  90,  ^105, 
106) ;  and  if  the  property  have  been  sold,  he  must  pay 
the  proceeds,  §  107,  et  seq. 

It  is  also  dissolved  hy  final  judgment  for  the  defend- 
ant, and  this  final  judgment  is  that  which  is  rendered 
in  the  original  action,  whether  on  appeal  or  otherwise, 
and  not  such  as  may  be  rendered  upon  a  writ  of  error  or 
review,  (c.  90,  ^  26, 27) ;  also  by  a  neglect  to  enter  an 
appeal  at  the  proper  time,  (c.  81,  ^  37);  and  it  cannot 
be  revived  by  the  subsequent  entry  of  such  appeal, 
though  allowed  by  the  Court.  lb.  and  c.  82,  ^  24.  An 
attachment  is  not  dissolved  by  carrying  any  case  to  the 
Supreme  Court  on  a  bill  of  exceptions,  c.  82,  §  1 8. 
This  provision  was  doubtless  inserted  in  the  Revised 
Statutes  from  abundant  caution.  The  provision  that 
an  attachment  is  not  dissolved  until  final  judgment  for 
defendant,  is  sufficiently  broad  to  cover  the  case.  At- 
tachments are  also  dissolved  by  making  certain  amend-- 
ments^  such  as  inserting  new  causes  of  action,  enlarging 
the  ad  damnum,  &c.,  which  will  be  considered  in  the 
Chapter  on  Amendments.  Also,  by  an  assignment 
under  the  insolvent  law.     Stat.  1838,  c.  163,  ^  6. 

2.  By  the  acts  of  the  parties.  When  live  animals, 
or  perishable  property  are  attached,  it  has  been  seen, 
that  they  shall  be  appraised  at  the  request  of  either 
party,  and  they  may  be  delivered  to  the  defendant,  on 
his  giving  bond  to  pay  the  appraised  value,  c.  90,  ^  62. 
So  of  goods  belonging  to  two  or  more  persons :  they 
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may  be  delivered  to  one  of  the  part  owners  not  a  de- 
fendant, on  his  giving  bond,  ^  73.  In  these  cases,  the 
bond,  or  money  deposited  with  the  officer  in  lieu  of  a 
bond,  becomes  a  substitute  for  the  property  attached, 
to  the  extent  of  its  appraised  value ;  and  though  the 
officer  may  attach  up  to  the  appraised  value  after- 
wards, yet  the  property  is  released  from  attachment. 
In  all  cases  whatever,  an  attachment  may  be  dissolved 
by  the  defendant's  giving  bond  within  fourteen  days 
after  the  writ  is  returnable,  if  the  Court  shall  sit  so 
long,  and  if  not,  on  or  before  the  last  day  of  the  term. 
Stat.  1838,  c.  163,  ^  20,  and  1844,  c.  178,  §  12.  An 
attachment  continues  for  thirty  days  after  judgment, 
(in  Nantucket,  sixty,)  and  if  the  property  be  not  seized 
within  that  time  on  the  execution,  or  some  proceed- 
ings had,  the  attachment  is  dissolved,  (c.  90,  ^  24) ; 
and  in  case  judgment  is  entered  in  vacation,  in  actions 
continued  ttm,  thirty  days  from  the  time  of  the  entry  of 
such  judgment,  c.  81,  ^  58.  Where  there  has  been  a 
seizure  of  real  or  personal  estate  on  execution,  and  the 
service  cannot  be  completed,  because  of  a  prior  at- 
tachment, the  estate  remains  bound  by  such  seizure 
until  the  estate  is  set  off  or  sold  on  the  prior  attach- 
ment, or  it  is  dissolved,  and  thirty  days  after,  c.  97, 
§  33-35.  An  attachment  of  property  in  the  hands  of 
a  trustee  is  also  dissolved  by  neglect  to  make  a  demand 
on  him  within  thirty  days,  provided  there  be  a  new 
attachment  or  the  property  be  demanded  by  the 
defendant,  but  not  otherwise,  c.  109,  §  43-45. 

When  new  parties  are  summoned  in,  in  an  action 
pending  in  Court,  property  may  be  attached,  as  it 
might  have  been  in  the  original  process,  c.  100,  ^  2. 

The  validity  of  an  attachment^  either  of  real  or  per- 
sonal  property^  may  be  contested  by  any  person  who 
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has  made  a  subsequent  attachment,  or  who  claims  any 
title  or  interest  in  the  property  by  purchase  or  mort- 
gage, or  in  any  other  manner,  c.  90,  §  83.  The  mode 
of  procedure  in  such  case  is  particularly  pointed  out  in 
the  following  sections,  and  they  may  be  briefly  stated 
to  be,  that  the  person,  who  intends  to  contest  the  first 
attachment,  shall  file  a  petition,  setting  forth  the  facts 
upon  which  he  prays  for  the  dissolution  of  the  first  at- 
tachment, and  the  grounds  of  his  own  claim,  which 
statement  must  be  sworn  to ;  and  upon  being  admit- 
ted to  defend,  he  gives  a  satisfactory  bond  to  pay  such 
damages  and  costs  as  shall  be  awarded.  The  case  is  - 
then  tried  by  the  jury,  and  the  attachment  is  dissolved 
in  whole  or  in  part,  according  to  the  verdict.  Both 
the  original  plaintiff  and  defendant  may  be  examined 
as  witnesses.  The  attaching  creditor  is  prohibited 
from  objecting  to  the  plaintiff's  recovery,  the  statute  of 
limitations,  the  usury  laws,  the  statute  of  frauds,  '*  or 
any  other  like  defence." 

Where  an  officer  returned  that  he  had  attached  one 
hundred  and  seventy-five  yards  of  cloth,  he  was  not 
permitted  afterwards  to  show  that  but  thirty-nine 
yards  were  in  fact  attached.  Haynes  v.  Smalls  22 
Maine,  14. 


CH.  X.]  ARREST.  133 


CHAPTER  X. 

ARREST. 

The  power  of  arresting  a  person  for  a  debt,  or  other 
cause  of  action,  before  anj  proof  whatever  is  made  of 
the  justice  of  such  claim,  is  one  of  the  most  remarka- 
ble anomalies  in  the  laws  of  our  Republic.  The  right 
of  personal  security  is  regarded  as  amongst  the  most 
sacred  of  rights,  and  the  slightest  yiolence  offered  to 
the  person  of  an  individual,  is  generally  sufficient  to 
awaken  the  indignation  of  the  whole  communitj.  And 
yet  every  lawyer,  and  indeed  every  man,  who  can 
insert  a  declaration  in  a  blank  writ,  has  power  to  issue 
a  process  to  commit  any  person  to  the  common  jail. 
It  is  not  surprising  that  such  a  system  should  have  at- 
tracted the  notice  of  foreigners,  nor  that  they  should 
have  expressed  their  deep  surprise  that  it  should  be 
tolerated  amongst  us.  It  is  most  creditable  to  the 
members  of  the  legal  profession,  that  it  has  been  very 
seldom  abused ;  and  it  is  still  more  creditable  to  the 
law  makers  of  Massachusetts,  that  this  transcendent 
right  has  been  so  far  restrained,  that  it  cannot  now  be 
abused  with  impunity.  If  there  be  any  one  observa- 
tion in  this  treatise,  to  which  I  should  beg  leave  to  call 
the  special  attention  of  the  younger  members  of  the 
profession  who  read  it,  it  would  be  to  this :  "  Think 
twice,  before  you  cause  a  man's  body  to  be  arrested 
once.  Never  do  it  to  gratify  the  vengeful  feeling  of 
a  client.  An  arrest  is  a  sort  of  personal  indignity, 
especially  if  made  by  a  rough,  unfeeling  officer,  and 
will  not  be  likely  Jto  conduce  towards  an  amicable  ar- 
12 
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rangement  of  any  matters  in  controversy.  It  was  a 
somewhat  coarse  but  a  very  sensible  remark  of  a  late 
eminent  Judge,  *  that  there  was  as  much  spirit  in  a 
barrel  of  molasses  as  in  a  barrel  of  vinegar'  The 
lawyer,  who  causes  an  unnecessary  arrest  to  be  made, 
is  morally  guilty  of  an  assault  and  battery  and  false 
imprisonment."  On  the  subject  of  arrest,  I  beg  leave 
to  refer  the  reader  to  De  Tocqueville  on  Democracy 
in  America. 

There  is  a  large  class  of  persons  exempted  from  arrest^ 
and  this  exemption  may  be  personal  or  temporary.  Am- 
bassadors and  other  public  ministers  are  privileged  from 
arrest,  as  are  also  their  domestic  servants,  whether 
native  or  foreign.  But  consuls  are  not  thus  privileged. 
1  Tidd,  191.  Members  of  Congress  and  of  the  Le- 
gislature are  also  privileged  from  arrest  eundoj  morando 
et  redeundo.  Const,  c.  1,  §  10.  Also,  parties,  attorneys, 
and  other  officers  ;  jurors  and  witnesses  have  the  same 
privilege.  And  this  protection  extends  to  all  the  tri- 
bunals that  are  recognized  and  allowed  by  law  for  the 
settlement  of  disputes  and  controversies.  But  this 
privilege  of  parties  and  witnesses,  &c.,  amounts  to 
nothing  in  practice,  and  is  worth  nothing  to  the  per- 
sons arrested.  It  is  merely  personal  and  temporary  — 
a  mere  question  whether  they  shall  be  arrested  and 
give  bail  at  one  place  or  another.  When  attorneys  are 
arrested  during  their  attendance  upon  Court,  they  may 
consult  the  English  authorities  as  to  their  means  of 
redress.  During  a  practice  of  twenty  years,  I  have 
not  known  an  instance  in  which  the  case  has  happen- 
ed, though  they  seem  to  have  been  very  frequent  in 
England. 

As  to  the  parties,  witnesses  and  other  persons  con- 
nected with  a  cause,  (and  bail  are  amongst  the  persons 
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protected,  1  Tidd,  196,)  the  onlj  practical  question  that 
has  ever  arisen,  has  been  in  regard  to  the  time  to  be 
allowed  redeundo.  Without  stating  the  cases,  (in  one 
of  which  it  was  held,  that  three  hours'  delay  was  too 
long,)  the  principle  may  be  safely  stated  to  be,  that  if 
a  juror,  witness,  party,  or  other  person  privileged,  does 
not  avail  himself  of  the  common  means  of  conveyance, 
within  a  reasonable  time  after  he  is  discharged,  he  is 
liable  to  be  arrested.  Chaffee  r.  Jones^  19  Pick.  260. 
Where  a  party  deviated  on  his  return  from  Court  to 
attend  the  funeral  of  his  son,  his  privigilege  was  held 
to  be  forfeited,  as  will  appear  by  the  section  of  the 
Revised  Statutes  hereafter  cited.  No  person  can  be 
arrested  for  any  debt  less  than  ten  dollars.  Females 
cannot  be  imprisoned  on  mesne  process  or  execution 
on  any  contract,  except  on  a  judgment  against  them  as 
trustees  for  ten  dollars  and  upwards.  Rev.  Stat.  c.  97, 
^  46.  In  an  action  therefore  against  a  woman,  or 
against  husband  and  wife,  it  is  unlawful  to  make  an 
arrest  of  the  woman's  person. 

A  witness  is  not  privileged  from  arrest  by  his  bail, 
on  his  return  from  giving  evidence,  (3  Stark.  N.  P. 
132)  ;  and  where  he  has  absconded  from  his  bail,  he 
may  be  retaken  by  them,  even  during  his  attendance 
in  Court.    Dow.  &  Ry.  20. 

A  bankrupt  or  insolvent,  who  has  obtained  his  cer- 
tificate of  discharge,  is  privileged  from  arrest,  but  the 
sheriff*  is  not  liable  to  an  action  for  arresting  him. 
Doug.  671 ;  4  Taunt.  631  ;  WUmarth  v.  Burt,  7  Met. 
267. 

When  parties,  jurors  or  witnesses,  &c.,  are  arrested 
during  their  attendance  upon  Court,  they  will  be 
discharged  by  such  Court,  the  power  to  do  so  being 
necessarily  incidental  to  their  other  powers,  and  india- 
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peasable  in  order  to  effect  the  objects  of  the  exemp- 
tion. In  other  cases,  the  remedy  is  bj  suing  oat  a 
writ  of  habeas  corpus. 

It  has  been  held,  in  Massachusetts,  that  a  witness  is 
not  entitled  to  this  privilege,  unless  he  have  been  regu- 
larly subpoenaed  to  attend  the  Court,  {ex  parte  McNeil^ 
6  M.  R  264,)  contrary  to  the  English  authorities ;  and 
this  rule  would  now  probably  be  adhered  to  with  the 
more  strictness,  in  consequence  of  the  new  rule  of  the 
Court  of  Common  Pleas,  that  no  cause  shall  be  con- 
tinued by  reason  of  the  non-attendance  of  a  material 
witness,  unless  he  has  been  regularly  summoned,  and 
his  fees  have  been  paid  or  tendered.  The  inconven- 
ience of  allowing  any  privilege  to  a  witness,  who  has 
merely  promised  to  attend,  has  been  found  to  be  so 
great  in  practice,  that  such  persons  are  vtrj  wisely 
regarded  as  not  being  witnesses  at  all. 

The  Courts  are  authorized  to  issue  writs  of  protect 
tion,  but  the  cases  must  be  very  extraordinary  in  which 
they  will  exercise  the  power.  It  is  not  necessary,  and 
is  no  further  useful,  than  as  it  serves  to  give  notice  to 
the  officer  of  the  defendant's  privilege.  W.  Black. 
Rep.  1194. 

The  Affidavit  to  hold  to  Bail.  —  One  of  the  greatest 
changes  that  has  taken  place  in  the  laws  of  the  Com- 
monwealth, is  that  which  is  effected  by  the  111th  sec- 
tion of  the  90th  chapter  of  the  Revised  Statutes,  which 
is  as  follows,  viz. : 

<<  No  person  shall  be  arrested  or  held  to  bail,  for  any 
debt  or  demand,  arising  on  any  contract,  made  after 
the  fourth  day  of  July,  in  the  year  one  thousand  eight 
hundred  and  thirty-four,  unless  the  plaintiff,  or  some 
person  in  his  behalf,  shall  make  oath  before  some  Jus- 
tice of  the  Peace,  that  the  plaintiff  has  a  demand 
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against  the  defendant,  upon  the  cause  of  action  stated 
in  the  writ,  which  the  deponent  believes  to  be  justly 
due,  and  upon  which  he  expects  that  the  plaintiff  will 
recover  ten  dollars  or  upwards,  and  that  the  deponent 
has  reasonable  cause  to  believe  that  the  defendant  is 
about  to  depart  beyond  the  jurisdiction  of  the  Court,  to 
which  the  writ  is  returnable,  and  not  to  return  until 
after  judgment  may  probably  be  recovered  in  said  suit, 
so  that  he  cannot  be  arrested  on  the  first  execution,  if 
any,  which  may  issue  in  such  suit." 

The  fact  that  a  proper  affidavit  was  made  may  be 
shown  by  extraneous  evidence ;  it  need  not  be  indorsed 
on  the  writ,  nor  does  it  seem  to  be  necessary  that  it 
should  be  in  writing.  Marsh  v.  Bancrofts  1  Met.  497. 
It  will  be  seen  at  once  that  the  statute  applies  only  to 
cases  of  contract^  and  that  a  party  may  still  be  arrested, 
on  the  mere  complaint  of  a  plaintiff,  in  all  actions  ez 
delicto^  without  any  affidavit.  Where  there  have  been 
mutual  dealings  between  the  parties,  the  balance  is 
considered  the  debt  at  law  as  well  as  in  equity ; 
and  therefore  if,  upon  an  unliquidated  account,  the 
plaintiff  were  to  swear  to  the  sum  due  to  him  on  the 
debtor  side  only,  it  would  be  looked  upon  as  a  mere 
evasion  ;  and  if  not  sufficient  to  support  an  indictment 
for  perjury,  would,  it  seems,  entitle  the  defendant  to  a 
special  action  on  the  case  for  a  malicious  arrest.  1  Tidd, 
Prac.  174;  4  Burr.  1996;  4D-&R.653.  The  affida- 
vit to  hold  to  bail,  which  is  required  in  the  English 
practice,  by  their  statutes,  seems  to  be  wholly  different 
from  ours  ;  and  the  numerous  decisions  upon  the  form 
of  such  affidavits  do  not  seem  therefore  to  be  useful  to 
us.  As  our  statute  requires  that  the  plaintiff,  or  some 
person  in  his  behalf,  should  make  oath  to  ^^  the  cause 
of  action  stated  in  the  writ,"  it  would  appear  to  be 
12* 
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necessary  that  a  sufficient  cause  of  action  should  be 
therein  set  forth.  If  no  legal  cause  of  action  be  stated 
in  the  writ,  the  defendant  cannot  of  course  be  arrest- 
ed, notwithstanding  the  affidavit.  Brigham  y.  Este^  2 
Pick.  420. 

The  defendant  having  been  once  arrested,  cannot 
be  arrested  again  for  the  same  cause  of  action.  1  Tidd, 
174. 

In  makifig  an  arrest,  it  is  not  necessary  that  the 
officer  should  actually  seize  or  touch  the  body  of  the 
defendant ;  nor  is  it  necessary  that  he  should  be  in  the 
presence  or  even  in  sight  of  the  person  arrested,  (Cam- 
monwealth  v.  Field,  13  M.  R.  321) ;  it  is  sufficient  if 
he  be  near  and  acting  in  the  arrest.  Cowp.  65.  If  a 
defendant  be  wrongfully  taken  without  processor  after 
it  is  returnable,  he  cannot  be  lawfully  detained  in 
custody,  under  subsequent  process,  at  the  suit  of  the 
same  plaintiff,  though  regularly  issued ;  but  third  per- 
sons, who  find  a  defendant  in  custody,  have  a  right  to 
consider  him  as  being  lawfully  in  the  custody  in  which 
he  is  found,  and  proceed  against  him  accordingly ;  for 
otherwise  a  person  under  an  illegal  arrest  at  the  suit 
of  one  party,  would  be  completely  protected  from  all 
other  process.  1  Tidd,  220.  If  the  officer  have  sev- 
eral precepts  against  the  same  party  and  arrest  him, 
he  is  considered  as  arrested  on  all,  though  nothing  fur- 
ther be  done.     Howe,  147. 

Upon  civil  process,  generally,  an  arrest  may  be 
made  on  any  day,  except  Sunday^  An  arrest  on  that 
day  is  void,  (Spence  v.  Stuart,  3  East,  Rep.  88 ;  Birch 
V.  Prodger,  4  B.  &  P.  134) ;  and  not  only  so,  but  if  a 
party  be  detained  from  Sunday  until  Monday,  and 
then  arrested,  either  at  the  suit  of  the  party  detaining 
him,  or  of  any  other,  who  was  connected  with  or  co- 
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nusant  of  the  detention,  the  service,  in  either  case,  is 
Toid.  The  Court  in  such  a  case,  will  discharge  from 
arrest,  upon  motion,  (ex  parte  WUsofij  1  Atk.  Rep. 
152 ;  Bac.  Abr.  Shff.  N.  4;  Ljifard  v.  Tyrrel,  1  Anstr. 
85 ;  Atkinson  v.  JamesMy  5  Term  Rep.  25  ;  Hall  v. 
Roehe^  8  lb.  187) ;  set  aside  all  subsequent  proceed- 
ings, (Rohb  y.  Moffatj  3  Johns.  Rep.  257) ;  and  the 
party  arrested  may  also  maintain  an  action  for  false 
imprisonment  against  the  officer,  as  if  the  arrest  had 
been  made  without  any  such  civil  process.  Crenner  v. 
I^rksj  1  Salk.  79. 

But  if,  after  such  detention  from  Sunday  until  Mon*- 
day,  the  defendant  were  arrested,  at  the  suit  of  a 
person,  wholly  ignorant  of  and  disconnected  with  the 
previous  detention,  the  arrest  would  be  valid.  Barclay 
€t  aU.  V.  Faber,  2  B.  &  A.  743 ;  1  Arch.  Prac.  80. 

A  defendant,  however,  who  has  escaped,  may  be 
retaken  on  Sunday.  Anonymous,  6  Mod.  Rep.  231 ; 
Atkinson  v.  Jameson^  5  Term  Rep.  25.  And  bail  may 
take  their  principal  on  Sunday,  and  keep  him  till  Mon- 
day, and  then  surrender  him.  lb. 

An  arrest  cannot  be  made  upon  a  writ,  after  its 
return  day.  If  it  be,  the  Court  will  discharge  upon 
motion.  Loeeridge  v.  PlaistoWj  2  H.  Black.  Rep.  29. 
But  it  may  be  made  on  the  return  day.  Adams  v. 
Freeman^  9  Johns.  Rep.  117.  And  it  has  been  decided, 
that  an  execution  returnable  to  a  Court,  holden  on  a 
certain  day,  may  be  executed  at  any  time,  on  that  day, 
before  the  Court  adjourns ;  and  that  if  the  officer  have 
begun  to  execute  it,  before  the  return  day,  it  is  suffi- 
cient, and  he  may  complete  it  afterwards.  Prescott  v. 
Wright,  6  M.  R.  20. 

Where.  —  It  is  a  general  rule  that,  in  the  service  of 
civil  process,  an  officer  cannot  break  the  outer  door  or 
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a  wirdow  of  a  dwelling-house*  It  has  been  already 
stated  that  an  attachment  cannot  be  made  effectual  by 
such  means,  and  the  same  principle  will  apply  to  an 
arrest*    llsly  v.  Nichols^  12  Pick*  270* 

This  is,  however,  the  privilege  of  the  owner,  his 
children,  domestic  servants  and  permanent  boarders, 
who  may  be  said  to  constitute  his  family,  and  does  not 
extend  to  strangers*  Oystead  v.  Shed,  13  M*  R.  520 ; 
llsly  V*  Nichols,  12  Pick.  270*  But  an  officer  cannot 
justify  the  breach  of  a  house,  upon  suspicion  merely, 
that  the  person  or  goods  of  one,  not  entitled  to  its  pro- 
tection, are  concealed  there  ;  he  must  act  at  his  peril, 
and  be  justified  or  condemned  by  the  event*  Ratcliffe 
V*  Barton,  3  B.  &  P.  223* 

When,  however,  an  arrest  has  once  been  legally 
made,  and  a  party  has  escaped  to  his  house,  the  officer 
may  break  the  outer  door  to  retake  him,  (Foster's  Cr* 
Law,  320) ;  and  when  he  has  once  effected  a  lawful 
entrance  into  the  dwelling-house,  he  may  break  inner 
doors,  trunks,  closets,  &c.,  and  no  previous  demand  of 
admittance  is  in  such  case  necessary*  Hutchinson  v. 
Burch,  4  Taunt*  620;  Williams  v*  Spencer,  5  J.  R* 
352.  The  privilege  is  confined  to  the  dwelling-house, 
and  does  not  extend  therefore  to  stores,  barns,  out- 
houses, or  any  public  buildings.  Keb.  698 ;  1  Sid*  186 

//  is  the  duty  of  an  officer,  if  so  directed  by  the  plain- 
tiff', to  arrest  the  defendant,  but  he  is  not  required  to  do 
so,  unless  he  has  received  special  instructions  to  that 
effect.  Rev.  Stat*  c.  90,  ^110*  And  he  may,  in  this, 
as  in  all  other  cases  of  the  service  of  civil  process,  re- 
quire an  indemnity  from  the  plaintiff,  or  that  the  person 
shall  be  pointed  out*  Marsh  v*  Gold,  2  Pick*  285*  It 
was  formerly  held,  that  the  officer  could  not  justify 
himself  for  not  making  an  arrest,  by  returning  that  he 
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was  forcibly  resisted,  because  he  could  command  the 
posse  comitatuSf  (Bac.  Abr.  Sbff.  N.  2) ;  but  it  has 
•been  recently  determined,  upon  full  consideration,  and 
apparently  with  good  reason,  that  a  sheriff  is  not 
obliged  to  summon  the  posse  in  the  service  of  mesne 
process,  (Buckminsterr.  AppUbee^SN.  H.  646;  Griffin 
V.  BrawUj  2  Pick.  304) ;  though  he  may  do  so.  A 
return  of  rescue  on  mesne  process  is  therefore  a  good 
return,  but  not  upon  an  execution,  for  in  that  case  it 
is  his  duty  to  summon  the  posse. 

If  he  arrest  the  wrong  person,  he  will  of  course  be 
liable  in  damages  to  the  party  arrested.  It  would  seem 
but  just  and  reasonable,  that  if  he  arrest  the  right 
person,  that  is,  the  person  intended  by  the  writ,  though 
not  rightly  named,  that  he  would  be  justified,  or  at 
least  liable  for  only  nominal  damages ;  but  it  has  been 
determined  by  the  same  learned  Court,  that  this  con- 
stituted no  justification,  and  a  verdict  for  one  hundred 
and  fifty  dollars  was  returned  against  the  officer.  9 
N.  H.  406.1 

As  a  general  rule,  an  officer  is  not  bound  to  show 
his  writ  before  he  serves  it ;  but  he  is  bound,  after  the 
arrest  is  made,  to  make  known  the  cause  of  it,  if  it  be 
demanded,  and  if  he  refuse  to  do  so,  the  service  may 
be  set  aside  for  irregularity.  TTioAias  v.  Pearce^  2 
Barn.  &  Cress.  761. 


^  Where  a  writ  was  saed  out  against  George  Melvil,  and  Greorge  Melvin 
was  arrested  on  it  and  the  writ  was  never  returned,  but  it  was  admitted  that 
he  was  the  man  intended  to  be  arrested  upon  it,  and  he  sued  for  an  unlawful 
arrest,  and  recovered  one  hundred  and  fifty  dollars  damages,  the  Court 
said,  **  It  is  well  settled  that  he  who  causes  another  to  be  arrested  by  a 
wrong  name  is  a  trespasser,  even  if  the  process  was  intended  to  be  against 
the  person  actually  arrested."  Mdvin  v.  Fither^  0  N.  H.  406  ;  citing 
Crawford  y  SnatchweU,  3  Str.  1318 ;  Cole  v.  Hindson,  6  D.  d(  E.  334 ; 
Morgan  v.  Bridgei,  1  B.  &  A.  647. 
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A  bill  in  equity  may  be  inserted  in  a  common  writ, 
and  there  may  be  some  cases,  in  which  an  arrest  may 
be  authorized,  but  it  cannot  be  made  upon  a  bill  be-» 
tween  copartners,  the  objectof  which  is  to  procure  an 
adjustment  of  their  accounts,  though  the  plaintiff  al- 
lege that  a  large  sum  is  due  to  him.  Commonwealth  r. 
Sumnery  5  Pick.  360. 
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CHAPTER  XL 

BAIL. 

When  an  officer  has  arrested  a  defendant,  and  has 
him  therefore  in  his  custody,  he  is  bound  <<  to  keep  " 
him  safely,  according  to  the  direction  in  the  writ.  He 
IS  authorized,  therefore,  to  commit  him  immediately  to 
the  common  jail,  where  he  may  be  safely  kept ;  but  in 
practice,  this  course  is  unusual.  A  defendant  is  seldom 
arrested,  unless  there  be  a  necessity  for  it,  and  then  in 
such  a  manner  as  will  be  least  likely  to  wound  the 
feelings  of  himself  and  his  friends ;  and  I  have  never 
yet  met  an  officer  in  Massachusetts,  who  was  not  wil- 
ling and  prompt  to  render  every  facility  in  procuring 
baiL  If  any  officer  should  so  far  abuse  his  power,  as 
to  arrest  a  man,  (for  he  cannot  arrest  a  woman  at  all 
for  debt,)  at  such  a  time  or  place,  as  would  show  that 
he  intended  personal  insult  or  indignity,  or  if  after 
being  arrested,  he  refused  to  allow  him  reasonable 
facilities  to  procure  bail,  it  is  not  to  be  doubted,  that 
the  laws  of  the  country  would  afford  adequate  redress 
to  the  injured  party,  and  that  the  officer  would  be  im- 
mediately removed  by  the  proper  authority. 

It  is  the  right  of  a  party  to  be  released  from  arrest, 
on  giving  bail.  <^  When  a  defendant  is  arrested,  and 
in  actual  custody,  it  is  the  duty  of  the  sheriff  to  take 
bail,  if  required.''  1  Tidd,  223 ;  6  Durnf.  &  East, 
366.  This  is  a  substitute,  created  by  law,  for  actual 
imprisonment,  and  is  given  for  the  sheriff's  indemnity, 
and  it  is  only  a  certain  form  of  security  established  by 
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law,  to  secure  the  defendant's  personal  appearance  in 
the  suit  and  performance  of  the  judgment,  without  sub- 
jecting him  to  actual  custody.  Attachment  of  prop- 
erty and  arrest  of  the  person  are  but  different  means 
of  effecting  the  same  object,  the  performance  of  the 
ultimate  judgment  of  the  Court  in  the  particular  case. 
If  a  defendant  is  committed  to  jail,  the  officer's  dutj 
is  ended,  and  bail  may  be  taken  by  the  jailer. 

The  Constitutions,  both  of  the  United  States  and  of 
Massachusetts,  declare,  that  excessive  bail  shall  not  be 
required.  The  remedy  in  such*  case  is  by  suing  out  a 
writ  of  habeas  corpus.  Rev.  Stat.  c.  Ill,  ^  2;  Jones 
V.  Kelley,  17  M.  R.  116. 

The  bail  band  runs  to  the  sheriff,  if  the  writ  is  served 
by  him  or  his  deputy,  otherwise  to  the  coroner  or  other 
officer,  by  whom  it  is  served,  and  is  conditioned  that 
the  party  shall  appear  and  answer  to  the  plaintiff  in 
the  suit,  and  abide  the  final  judgment  of  the  Court, 
and  not  avoid.  Rev.  Stat.  c.  91,  ^  I.  An  officer  is 
not  required  to  accept  a  bail  bond  unless  it  be  exe* 
cuted  by  two  sureties  at  least,  having  sufficient  within 
the  county  in  which  the  principal  is  arrested  or  held  in 
custody,  and  he  will  be  liable  to  the  plaintiff,  if  he 
take  a  bond  executed  by  one  surety  only,  though  such 
surety  may  have  been  actually  sufficient  when  taken, 
§  2.  Such  bond  is,  however,  binding  on  the  parties. 
Glezen  v.  Rood^  2  Met.  490.  It  was  formerly  the 
practice  of  the  officer  to  keep  the  bond,  until  called  for, 
but  it  is  now  made  his  duty  to  return  it  and  file  it 
with  the  writ,  and  of  the  clerk  to  note  upon  the  writ, 
that  a  bond  is  so  filed,  ^4.  A  bail  bond  will  be  in- 
valid, unless  it  be  executed  by  the  principal  as  well  as 
the  sureties.  Bean  v.  Parker ^  17  M.  R.  691 ;  Butt  v. 
Clarkf  2  Met.  587.    A  mere  misdescription  of  the 
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action,  as  wkere  the  action  was  case  on  promises, 
and  the  bail  bond  described  it  as  an  action  of  debt, 
win  not  ittvalidate  the  bond,  (Rowland  v.  Seymour^  2 
Met.  690)  ;  or  where  the  Christian  names  were  mis- 
taken, but  the  firm  was  correctlj  described.  Colbum 
V.  Downsy  10  M.  R.  20.  So,  where  it  was  executed 
to  a  sherifiT  not  then  in  office,  by  mistake,  it  was  held 
good.  Glezen  v.  Roodj  2  Met.  492.  <«  If  the  bond  be 
substantiallj  good,  it  cannot  be  avoided  for  anj  trifling 
informality,  or  variance  of  the  condition  from  the  writ, 
in  the  description  of  the  plea  or  of  the  time  or  place  of 
appearance."  1  Tidd,  225.  In  taking  bail,  the  law 
manifestly  regards  the  estate  of  the  sureties,  and  not 
the  matter  of  their  actual  residence^  and  if  they  have 
this  qualification,  it  b  presumed  that  the  officer  would 
be  justified  in  taking  them,  though  they  were  not  in- 
habitants of  the  Commonwealth,  especially,  when  it 
is  considered  with  what  facility  suits  may  be  prose- 
cuted against  absent  defendants,  having  property  here, 
under  the  provisions  of  the  Revised  Statutes.  In  the 
case  of  Glezen  v.  Roodj  (2  Met.  490,)  the  Court  were 
inclined  strongly  to  this  opinion. 

A  practice  prevails  in  England,  which  is  expressly 
authorized  by  the  Statute  43  Geo.  III.,  c.  46,  of  de- 
positing the  amount  of  money  sworn  to  in  the  affidavit 
to  hold  to  bail,  together  with  ten  pounds  for  costs,  and 
upon  so  doing,  the  party  is  entitled  to  his  discharge. 
It  is  presumed  that  this  statute  has  not  been  adopted 
in  this  country,  but  the  practice  prevails  to  a  limited 
extent.  In  this  case,  the  officer  takes  the  responsi- 
bility.   Denny  v.  Lincoln^  5  M.  R.  385. 

The  liability  of  bail  is  limited  and  conditional.  In 
case  of  the  avoidance  of  the  principal,  and  a  return  on 
the  execution  that  he  is  not  found,  he  is  obliged  to  sat- 
13 
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isfy  the  judgment,  widi  interest,  from  the  time  it  was 
rendered,  unless  he  discbarge  himself,  or  is  otherwise 
discharged  bj  some  of  the  acts  hereafter  mentioned. 

1.  Jl^the  neglect  of  the  PUiifUiff  to  sue  out  process  in 
due  time.  — No  action  can  be  maintained  against  bail, 
unless  scire  facias  be  served  on  them  within  one  year 
after  the  rendition  of  final  judgment  against  the  prin- 
cipal. Rev.  Stat.  c.  91,  ^  8.  The  final  judgment  is 
the  first  upon  which  the  plaintiff  maj  sue  out  execu- 
tion.   Sweet  r.  SuUivan,  7  M.  R.  342. 

2.  By  neglecting  to  search  for  the  Frincipcd.  —  An 
execution  must  be  sued  out  and  delivered  to  an  officer, 
and  it  is  his  duty  to  make  diligent  search  for  the  de- 
fendant, and  to  retain  the  execution  in  his  hands  until 
the  return  day ;  and  the  bail  cannot  be  charged  on  a 
return  of  non  est  inventus^  made  before  such  return 
day.  JV^e*  v.  Field,  2  Met.  327  ;  Rowland  v.  %- 
iitotir,  lb.  690.  The  officer  is  not,  however,  bound  to 
retain  the  execution  until  the  last  moment,  but  he  may 
make  that  return  at  any  reasonable  and  convenient 
time  on  that  day.  Bull  v.  Clark,  lb.  687.  The  lead- 
ing case  of  Stevens  v.  Bigelow,  (12  M.  R.  434,)  has 
been  somewhat  modified  by  the  later  case  of  Niles  v. 
Field,  but  the  great  principle  which  was  there  promul- 
gated remains^  viz.,  that  any  fraudulent  artifice  em- 
ployed to  fix  the  bail,  will  discharge  them,  as  by  not 
giving  the  execution  to  an  officer  until  the  return  day, 
so  that  he  shall  have  but  an  hour  or  two  to  make  in- 
quiry. It  is  no  defence,  therefore,  to  a  scire  facias, 
that  the  principal  was  living  openly  in  the  county,  and 
could  have  been  taken  on  execution,  unless  fraud  be 
alleged.  Winchell  v.  Stiles,  15.  M.  R.  230.  It  is  so 
easy,  however,  for  bail  to  discharge  themselves,  in 
some  of  the  modes  mentioned,  that  they  must  be 
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grossly  negligent,  if  they  permit  themselves  to  be 
charged.  It  has  been  stated  that  ao  attachment  is 
dissolved,  if  an  execution  be  not  delivered  to  an  officer 
within  thirty  days  after  judgment ;  this  principle  has 
not  been  extended  to  cases  in  which  bail  has  been 
taken  ;  and  they  are  not,  therefore,  discharged  by  such 
omission.     See  Slevens  v.  Bigdow^  above  cited. 

3.  By  a  surrender  in  Court.  —  This  may  be  done  at 
any  time  during  the  pendency  of  the  original  action, 
or  at  any  time  before  final  judgment  on  the  scire  facias. 
In  this  last  case,  however,  the  costs  of  the  scire  facias 
must  be  paid  by  the  bail. 

4.  By  surrender  to  the  common  JaU^  at  any  time 
before  final  judgment  on  scire  facias.  If  this  mode  of 
procedure  be  adopted,  the  bail  must  leave  a  copy  of 
the  bail  bond,  attested  by  the  officer  who  took  it,  or 
by  the  clerk,  if  it  be  in  his  custody,  with  the  jailer,  at 
the  time  the  principal  is  committed ;  and,  within 
fourteen  days  afterwards,  an  attested  copy  of  the  orig*- 
inal  writ  and  return,  and  give  notice  in  writing  to  the 
plaintiff,  of  the  time  and  place  of  commitment.  If 
scire  facias  have  been  served,  the  costs  must  be  paid 
within  fourteen  days,  c.  91,  §  12-19.  It  is  hardly 
necessary  to  add,  that  bail  may  also  be  exonerated  by 
surrendering  the  principal  to  the  officer  holding  the 
execution,  or  by  surrendering  himself  to  such  officer. 
1  Tidd,  282.  A  debtor  cannot  avail  himself  of  the 
provisions  of  the  Statute  of  1844,  c.  15^1,  which  pro- 
vide for  his  discharge  on  taking  the  poor  debtor's  oath, 
in  a  summary  mode  of  proceeding,  after  the  service  of 
a  writ  of  scire  facias  against  his  bail,  ^  9. 

6.  By  acts  of  the  Plaintiffand  by  operation  of  law. — 
It  may  be  stated,  generally,  that  the  same  acts,  which 
will  dissolve  an  attachment,  will  exonerate  bail ;  such 
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as  amendmeiits,  whereby  new  causes  of  action  are  in- 
troducedy  or  a  reference  of  all  demands  between  the 
parties.  The  sulgect  of  amendments  and  their  effect, 
will  be  considered  hereafter.  If,  however,  it  appears 
that  the  referees  did  not  admit  any  new  demand,  it 
seems  that  bail  will  not  be  discharged.  Seely  r.  Brown^ 
14  Pick.  177. 

Where  by  the  act  of  God,  or  the  act  of  the  govern- 
ment, or  by  sentence  of  the  law,  the  principal  is  removed 
or  taken  from  the  custody  or  control  of  the  bail,  before 
they  are  fixed,  so  that  they  cannot  surrender  him  to 
enable  the  creditor  to  charge  him  in  execution,  and 
that  without  any  fault  on  their  part,  then  the  bail  are 
entitled  to  their  discharge.  Way  v.  Wright^  (5  Met. 
S86,)  overruling  the  case  of  Parker  v.  Chandler ^  8  M. 
R.  264.  Wherever,  by  the  act  of  the  law,  a  total  im- 
possibility or  temporary  impracticability  to  render  a  de- 
fendant has  been  occasioned,  the  Court  will  relieve  the 
bail  from  theunforeseenconsequences  of  having  become 
bound  for  a  party,  whose  condition  has  been  so  changed, 
by  operation  of  law,  as  to  put  it  out  of  their  power  to 
perform  the  alternative  of  their  obligation,  without  any 
default,  laches,  or  possible  collusion  on  their  part.  IS 
Price,  626,  in  notis;  1  Tidd,  290.  Thus,  it  is  held 
in  England,  that  where  the  principal  has  been  im- 
pressed into  the  naval  service,  the  bail  will  be  exon- 
erated, for  this  is  the  act  of  the  government;  but 
where  he  voluntarily  enlists  into  the  service  of  the 
United  States,  the  bail  will  not  be  exonerated ;  for 
this  is  the  voluntary  act  of  the  party,  and  the  bail  have 
taken  the  risk  of  his  acts  upon  themselves.  Herrick 
V.  Richardson,  11  M.  R.  234 ;  Sayward  v.  Conant,  lb. 
146 ;  Barringtan  v.  Dennie,  13  lb.  93.  Though  it 
has  been  held  in  England,  that  bail  will  be  exonerated 
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by  the  priocipal's  becoming  a  peer  of  the  realm,  and 
so  by  the  act  of  the  government  or  the  law,  exempted 
from  arrest,  yet  it  is  presumed  that  the  bail  would  not 
be  discharged  in  this  country  by  the  voluntary  assump- 
tion of  an  office  or  duty  by  the  principal,  which  would 
exempt  him  from  arrest.  lb.  94. 

Whether  bail  are  discharged,  if  the  sum  recovered  be 
under  a  bailable  amount,  has  not  been  fully  deter- 
mined. Judge  Kenyon  held  that  opinion,  but  some 
doubts  have  been  thrown  over  it  by  the  case  in  4  Dow. 
&  Ry.  194;  1  Tidd,  294.  A  judgment  upon  which  no 
execution  can  lawfully  issue  against  the  body  of  the  de- 
fendant operates  ipso  facto  to  discharge  bail.  Gilman 
Y.Perkins,  UN.  H.  343. 

It  has  been  already  stated,  that  exemption  from  arrest 
is  a  personal  privilege,  which  a  party  may  waive,  and 
if  he  submit  to  an  arrest  and  give  bail,  it  is  not  a  good 
defence,  in  a  scire  facias  against  the  bail,  that  he  was 
exempted.  And  there  is  nothing  in  the  case  of  Hail 
V.  Young,  (3  Pick.  80,)  to  the  contrary.  That  case 
turned  wholly  upon  the  pleadings ;  and  it  was  only 
determined  that  the  principal,  being  a  foreign  consul, 
ought  to  have  sued  in  the  Courts  of  the  United  States, 
but  that  his  bail  cojuld  not  be  discharged  because  he 
mas  sued  in  a  State  Court ;  in  other  words,  that  they 
could  not  plead  want  of  jurisdiction  in  the  Court  to 
which  the  principal  had  submitted. 

Bail  are  also  discharged  by  the  death  of  the  principal 
before  the  return  day,  (Champion  v.  Noyes,  2  M.  R. 
481 ;  Niles  v.  Field,  2  Met.  327) ;  but  not  by  his  death 
after  the  return  day,  (Bradford  v.  Earle,  4  Pick.  120) ; 
and  the  law  considers  only  the  return  day,  and  not 
whether  the  execution  have  been  returned  into  the 
clerk's  office.  Bail  are  therefore  liable  to  be  absolutely 
13* 
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fixed,  bj  the  death  of  the  piiDcipal,  at  any  time  during 
the  pendencj  of  a  writ  of  scire  facias,  and  they  always 
are  exposed  to  so  great  a  risk,  that  it  is  highly  expe- 
dient, whenever  it  be  practicable,  to  procure  their  re- 
lease, by  surrender  or  otherwise,  before  scire  facias  is 
issued. 

Bail  are  also  exonerated  by  the  bankruptcy  or  tiuo/* 
9ency  of  the  principal ;  intending  by  the  use  of  these 
terms  such  proceedings  that  the  principal  has  obtained 
the  release  of  his  body  from  arrest  in  the  particular 
action.  Champion  v.  Noyes^  2  M.  R.  481 ;  1  Tidd, 
290. 

The  principal  is  presumed  to  be  always  in  the  cus- 
tody of  the  bail,  and  it  follows,  therefore,  that  when 
one  has  been  arrested  in  a  county  other  than  that  in 
which  he  has  his  domicil,  the  execution  may  be  deliv- 
ered to  the  same  or  to  any  oth^r  officer  of  that  county, 
and  his  return  of  non  est  inventus  will  authorize  a  scire 
facias.  Brown  v.  Wallace^  7  M.  R.  208 ;  Crane  v. 
Shau),  13  lb.  213.^ 

The  rights  of  bail  over  their  principal  are  somewhat 
extraordinary.  They  may  arrest  him  at  all  times  and 
in  all  places,  on  Sunday  as  well  as  on  another  day,  or 
during  his  attendance  upon  Court  as  a  party  or  a 
witness,  in  any  State  of  the  Union,  or  in  any  foreigiP 
country ;  they  may  break  open  outer  doors,  and  bring 
him  within  the  county  where  he  was  arrested,  and 
commit  him  to  jail ;  and  this  authority  may  be  dele- 
gated to  an  agent.  Commonwealth  v«  Bicketty  8  Pick. 
138 ;  Bean  v.  Parker,  17  M.  R.  691 ;  Craney.  Shaw, 
13  lb.  213 ;  Brown  v.  Wallace,  7  lb.  208 ;  Bigelaw  v. 
Johnson,  16  lb.  218;  1  Tidd,  Prac.  285. 

The  only  remedy  against  bail  is  a  writ  of  scire 
facias ;  an  action  of  debt  will  not  lie,  (NUes  v.  Drake, 
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17  Pick.  516) ;  and  it  may  be  brought  by  the  creditor, 
in  his  own  name.  Rev.  Stat.  c.  91,  ^  6.  In  Eng- 
land, the,  practice  is  to  make  an  assignment  of  the  bail 
bond,  but  here  it  is  not  necessary. 

The  proceedings  against  bail,  in  actions  before  Jus- 
tices of  the  Peace,  are  substantially  the  same  as  above 
stated.  It  is  necessary,  however,  where  bail  propose 
to  surrender  their  principal  during  the  pendency  of  the 
action,  to  procure  the  attendance  of  an  officer,  (c.  91, 
^  21) ;  and  a  Justice  may,  in  scire  facias,  issue  an 
execution  for  a  greater  sum  than  twenty  dollars,  ^  20. 
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CHAPTER  XII. 

ENTRT    OF   ACTIONS    AND   APPEARANCE, 

When  a  writ  has  been  duly  served,  it  is  the  duty  of 
the  attorney,  unless  it  have  been  settled  or  otherwise 
disposed  of,  to  enter  it  at  the  term  of  the  Court  to 
which  it  is  returnable,  on  the  first  day  of  the  term. 
The  rules  of  the  Courts,  upon  this  subject,  may  be 
found  in  the  Appendix.  An  action  will  not  be  entered, 
unless  the  writ  be  produced,  except  for  good  cause 
shown. 

If  a  Court  be  not  held  at  its  stated  term,  processes 
returnable  to  it  may  be  entered  at  the  next  subsequent 
term,  (c.  89,  ^  1) ;  but  if  the  Court  be  held  and  the 
action  be  not  entered,  it  cannot  be  entered  afterwards, 
but  the  party  must  commence  a  new  action,  though  he 
may  have  been  prevented  from  doing  so  by  inevitable 
accident  or  by  fraud.     Howe,  Prac.  202. 

When  an  action  is  removed  from  the  Common  Pleas 
to  the  Supreme  Court,  at  the  first  term,  on  the  affida- 
vit of  the  defendant,  he  must  enter  it ;  if  it  be  removed 
at  a  subsequent  term,  by  the  consent  of  both  parties, 
it  is  made  the  duty  of  the  plaintiff  to  enter  the  action 
at  the  next  term  of  the  Supreme  Court.  If  it  be  not 
entered  by  the  defendant  in  the  first  case  above 
named,  it  may  be  entered  by.  the  other  party. 

If  a  party  have  been  regularly  served  with  process, 
and  the  action  be  not  entered,  within  a  reasonable 
time  after  the  sitting  of  the  Court,  to  which  it  is  re- 
turnable, a  complaint  may  be  made  for  costs,  and  costs 
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wili  be  allowed,  though  notice  has  been  given  to  such 
person,  that  the  action  will  not  be  entered.  GUkreth 
v.Browfij  15  MIL  178. 

The  appearance  of  the  plaintiff  \s  made  by  the  entry 
of  the  action ;  that  of  ike  defendant  by  entering  the 
name  of  the  attorney  upon  the  clerk/s  docket,  under 
the  action.  In  the  county  of  Suffolk,  where  the  num* 
her  of  actions  is  much  greater  than  in  any  other  county 
of  the  Commonwealth,  tbe  conyenient  practice  has 
been  adopted,  of  placing  the  new  entries  upon  a  sepa- 
rate docket,  and  leaving  it  in  some  convenient  place 
for  the  inspection  of  the  bar,  and  to  enable  them  to 
enter  their  appearance.  In  the  other  counties,  no  such 
facility  is  generally  afforded^  and  many  attorneys  do 
not  enter  their  appearance  until  the  case  b  called  in 
Court.     The  former  is  the  better  practice. 

A  defendant  may  appear,  at  any  time,  during  the 
first  term,  before  the  jury  is  dismissed,  even  after  de- 
fault, and  cause  the  default  to 'be  taken  off,  by  leave 
of  the  Court,  on  such  terms  as  the  Court  shall  think 
reasonable.  Rev.  Stat.  c.  92,  ^  2.  It  is  not  usual  to 
impose  terms  in  such  cases,  unless  there  have  been 
some  extraordinary  negligence,  or  it  is  made  apparent 
that  the  delay  to  enter  an  appearance  was  for  the 
purpose  of  obtaining  some  unfair  advantage.  In  con- 
sequence of  this  right,  it  is  the  uniform  practice  of  the 
Court  not  to  allow  special  judgment  to  be  entered,  in 
any  new  case,  at  the  first  term,  until  the  day  of  ad- 
journment. 

The  clerk^s  docket  is  isi  matter  of  so  much  conse- 
quence to  the  members  of  the  bar,  they  are  obliged 
so  frequently  to  consult  it,  that  some  suggestions  as 
to  the  best  mode  of  keeping  and  making  it  up,  by  one 
who  has  seen  all  the  dockets  in  the  Commonwealth, 
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may  possibly  be  of  some  service.  In  some  instances, 
the  clerk  contents  himself  with  merely  recording  the 
names  of  the  parties  and  their  counsel,  without  bring- 
ing forward  any  previous  entries  respecting  the  case. 
Nothing  can  be  attended  with  greater  inconvenience. 
It  often  becomes  indispensable,  when  a  cause  is  on 
trial,  to  ascertain  what  orders  had  been  previously 
made  in  the  cause ;  and  much  time  is  lost'in  searching 
back  through  successive  dockets,  perhaps  for  years,  to 
see  what  the  orders  were,  or  when  they  were  made ; 
and  in  some  counties,  where  the  Courts  are  held  in 
different  places,  cases  have  been  suspended  for  days, 
and  until  the  previous  dockets  could  be  procured.  It 
is  the  excellent  practice  of  many  of  the  clerks,  how- 
ever, to  bring  forward  all  previous  memoranda  in  pend* 
ing  cases,  and  thus  present  a  compendious  history  of 
each  case  from  the  beginning,  at  a  single  glance.  One 
of  them  goes  so  far  as  to  enter  upon  his  docket  the 
time  when  any  paper  pertaining  to  the  case  is  filed. 
The  following  extracts  are  made  from  one  of  the 
dockets. 


16S.  Nathan  George  9.  Betey  Chapin,  Ex*x.  «,  D.  4.  deft'd.  48,  M. 

Bawbob  n«vtUtf      brought  forward  by  ordor^ 

notioa.  J.  S.  8.  D.  moved. 


169.  Cyrus  Stockwell  «.  Ira  Hunter.  44, 8.  3  8.  D.  bv  M.  V.  a 

(^'^^^'  Bumeide.    ^^^^.^^^"^'1% 

HaiUliomfcCo.  Newtoo.    JjZV  If  J?  c.  Vd^vU; 

adm'fa  of  PUT  appear,  fce. 

103.  Oliver  Eetay  ».  Franklin  Sanders  k,  Trastees.        je,  M.  4  diaeoii.  a*  to  3m, 

J.  M.  WbitiDan  and  anpwenof  J.  M.  Whiunaa 
M.  Weiherby.  ^  m.  WeUierbee  AImL  & 
Notice  to  f .  Hall  to  eppear 
and  prore  hit  elaim  lo  pro- 
perty difcloted  to  arawert 
of  trotteee  ieaaed.  Dieeon- 
tinned  aa  to  I.  Hall,  and 
hia  defkult  etrickeii  off. 
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The  docket  of  continued  actions,  or  as  it  is  com- 
monly designatedi  <^  the  old  docket,"  is  called  on  the 
first  daj  of  the  session  of  the  Court,  immediately  after 
the  juries  are  empannelled ;  the  new  docket,  on  the  day 
following,  or  at  a  later  period,  according  to  the  number 
of  cases  that  may  be  upon  it.  It  is  the  duty  of  attor- 
neys to  attend  on  both  these  occasions,  and  see  that 
the  actions,  in  which  they  are  interested,  are  disposed 
of,  in  some  of  the  modes  hereafter  mentioned.  The 
perplexity  and  trouble  occasioned  to  the  Court,  to  the 
counsel,  to  the  clerk,  and  to  all  other  persons  indeed, 
by  an  attorney's  coming  in,  out  of  time,  and  calling  up 
cases  to  be  disposed  of,  are  greater  than  can  be  easily 
imagined  by  one  who  has  not  experienced  them.  The 
only  remedy,  perhaps,  is  to  impose  severe  terms,  unless 
the  attorney  have  been  detained  by  some  unavoidable 
accident. 

When  each  case  is  called,  it  is  disposed  of  in  some 
one  of  the  following  modes,  viz. :  by  default^  if  the 
defendant  fail  to  appear^  but  the  plaintiff  may  have  it 
continued  for  judgment,  if  he  chooses,  and  this  is  proper 
where  there  are  prior  attachments ;  by  TMmsuiU  if  the 
plaintiff  fail  to  appear ;  by  the  entry  of  "  neither  par- 
ly,"  if  both  parties  fail  to  appear,  or  if  the  case  have 
been  settled ;  by  a  continuancej  which  may  be  either 
general  or  special,  as  for  default,  &c.,  or  because  the 
defendant  is  out  of  the  Commonwealth,  which  fact  must 
be  stated  by  the  plaintiff's  attorneyi  and  he  thereupon 
procures  an  order  for  notice  to  the  defendant,  or  by 
being  marked  "  /aii?,"  or  "  no  jtiry,"  or  being  marked 
for  trial.  On  the  calling  of  the  docket,  it  is  usual  to 
make  certain  motions,  as  for  leave  to  amend,  or  that 
plaintiff  file  a  bill  of  particulars  within  a  certain  time, 
&c. ;  but  the  rules  of  the  Courts  having  made  general 
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provisions  for  all  these  cases  aod  others,  it  is  becoming 
less  and  less  commony  and  is  indeed  wholly  unneces- 
sary, unless  the  party  desire  an  extension  of  time,  or 
the  privilege  of  departing  from  the  general  rule,  in  the 
particular  case.  It  is  the  right  of  either  party  to  have 
any  action  put  upon  the  trial  list,  and  when  it  has  been 
so  marked  by  the  clerk,  no  further  notice  is  necessary, 
and  both  parties  will  be  holden  to  be  ready  for  trial, 
when  the  case  comes  on  in  its  order.  It  sometimes 
happens  that  a  case  is  accidentally  omitted  to  be  put 
on  the  trial  list ;  it  may  be  plaeed  upon  h  afterwards, 
but  in  such  case,  notice  is,  of  course,  aecessary  to  the 
opposite  party* 

It  is  a  rule,  both  of  the  Court  of  Common  Pleas  aad 
of  the  Supreme  Court,  that  an  action,  which  haa  been 
placed  upon  the  trial  list,  shall  not  be  continued  except 
for  good  cause,  and  that  the  consent  of  the  parties  shall 
not  be  considered  good  cause.  It  seems,  necessarily, 
to  result  from  this  rule,  that  when  an  action  is  reached 
in  its  order,  and  neither  party  or  counsel  are  present, 
that  the  action  shall  not  be  continued,  which  was 
formerly  the  practice ;  but  "  neither  party  "  should  be 
entered,  and  such  has  been  the  practice  of  the  Com^ 
mon  Pleas.  Unless  this  construction  be  adopted, 
parties  may  gain  a  privilege  by  merely  being  absent, 
which  they  could  not  be  allowed  upon  request* 

For  many  regulations  respecting  the  mode  of  proce- 
dure in  Courts,  the  reader  is  referred  to  the  rules  of 
the  two  Courts,  in  the  Appendix. 
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CHAPTER  XIII. 

AMENDMENT. 

The  recent  legislation  of  Massachusetts,  New  Hamp- 
shire and  Maine,  upon  the  subject  of  amendments, 
shows  a  great  advancement,  even  upon  the  liberal  prin- 
cifdes  in  relation  to  them,  heretofore  adopted,  both  in 
this  country  and  in  England.  The  21st,  22d,  23d  and 
24th  sections  of  chapter  100  of  the  Revised  Statutes, 
are  as  follows :  —  <<  No  writ,  process,  declaration,  or 
other  proceeding  in  the  Courts,  or  course  of  justice, 
shall  be  abated,  arrested,  quashed  or  reversed,  for  any 
circumstantial  errors  or  mistakes,  when  the  person  and 
case  may  be  rightly  understood  by  the  Court,  nor 
through  defect  or  want  of  form  only,  ^  22.  The  Court 
in  which  any  civil  action  is  pending,  may,  at  any  time 
before  judgment  rendered  therein,  allow  amendments 
either  in  form  or  substance,  of  any  process,  pleading, 
or  proceeding  in  such  action,  on  such  terms  as  shall  be 
just  and  reasonable,  ^  23.  After  judgment  rendered 
in  any  civil  action,  any  defects  or  imperfections 
in  matter  of  form,  found  in  the  record  or  proceedings 
in  the  action,  may  be  rectified  and  amended  by  the 
Court  in  which  the  judgment  is  rendered,  or  by  the 
Court  to  which  it  shall  be  removed  by  writ  of  error,  if 
substantial  justice  requires  it,  and  if  the  amendment  is 
in  affirmance  of  the  judgment,  §  24.  No  judgment 
shall  be  reversed  for  any  defect  or  imperfection  in 
matter  of  form,  which  might  by  law  have  been 
amended." 
14 
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The  Statute  of  1836,  c.  273,  provides,  that  when- 
ever the  plaintiff  shall  have  mistaken  the  form  of  action 
suited  to  his  claim,  the  Court  shaU  permit  amendments 
to  be  made,  on  such  terms  as  thej  shr.ll  judge  reason- 
able. The  Statute  of  1839,  c.  161,  further  provides, 
that  amendments,  in  all  cases  of  variance,  not  material 
to  the  merits  of  a  cause,  and  by  which  the  opposite 
party  cannot  have  been  prejudiced,  may  be  made  with- 
out costs ;  and,  when  the  ends  of  justice  will  be  there- 
by subserved,  in  any  stage  of  the  proceedings,  the 
names  of  any  plaintiffs  may  be  struck  out  and  addi- 
tional plaintiffs  may  be  inserted,  on  reasonable  terms. 
The  fourth  section  was  doubtless  intended  to  abolish 
the  distinction  between  case  and  trespass  in  certain 
actions,  but  it  only  provides  that  when  an  action  of 
the  case  is  brought,  it  may  be  maintained,  though  the 
form  should  have  been  trespass ;  but  does  not  provide, 
e  converso^  that  if  trespass  be  brought,  when  the  action 
should  have  been  case,  the  action  can  be  maintained. 
The  Courts  are,  however,  authorized  to  allow  such 
amendment,  and  carrying  out  the  intent  of  the  law, 
would  doubtless  authorize  a  change  of  the  form  of 
action,  without  imposing  terms.  These  are  the  gen- 
eral statutory  provisions  on  this  subject,  by  which 
Courts  are  invested  with  power  sufficiently  large  to 
prevent  all  captious  and  technical  efforts  to  avoid  the 
trial  of  causes  upon  their  merits.  Indeed  it  may  be 
said,  that  the  day  of  technicality  has  gone  by.  It  will 
be  seen,  by  the  cases  hereafter  cited,  as  well  as  by  the 
rules,  promulgated  by  Courts,  that  the  Judges  have 
endeavored  faithfully  to  carry  out  the  wishes  of  the 
Legislature.  The  discretion  of  the  Court,  in  granting 
amendments,  may  be  exercised  by  a  single  Judge 
presiding,  as  well  as  when  holden  by  three  or  more 
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Justices ;  and  if  the  case  come  within  his  discretion, 
the  exercise  of  it  can  neither  be  corrected,  appealed 
from,  or  controlled,  unless  he  consent  to  reserve  the 
question.  But  the  Supreme  Court  can  correct  the 
granting  of  inadmissible  amendments  bj  inferior  Courts, 
or  bj  a  single  Judge  of  their  own  Court,  as,  for  in- 
stance, where  a  party  who  is  permitted  to  file  a  new 
declaration  for  a  new  cause  of  action,  not  contained 
in  the  original  counts.  Gilford  v.  Adams^  19  Pick. 
376. 

The  particular  cases  will  now  be  considered  where 
amendments  are  allowable. 

.  Writs.  —  It  is  stated  bjHowe,  (Prac.  361,)  that  if  a 
wrong  writ  be  sued  out,  as  if  a  capias  should  be  issued 
against  an  executor,  or  a  corporation,  or  a  writ  of  at- 
tachment in  a  real  action,  the  mistake  cannot  be 
amended,  being  an  error  in  substance,  which  renders 
the  writ  void,  and  not  an  error  of  form  merely.  No 
authority  is  cited  by  him  for  this  opinion.  In  the  case 
of  Hall  V.  JoneSf  9  Pick.  446,  upon  a  plea  in  abate- 
ment to  an  original  writ,  made  returnable  to  the  Su- 
preme Court,  that  it  was  not  under  the  seal  of  that 
Court,  the  Court  refused  to  allow  the  writ  to  be  amend- 
ed by  affixing  the  seal,  and  said  it  could  not  be  done ; 
but  the  case  does  not  seem  to  have  been  much  consid- 
ered, and  no  reasons  are  given  or  authorities  cited  for 
the  opinion.  Considering  the  power  since  conferred 
upon  the  Courts,  in  allowing  amendments  of  substance 
as  well  as  of  form,  and  the  decisions  upon  similar 
points,  to  be  immediately  cited,  it  may  well  be  doubted, 
whether  the  principles  stated  by  Judge  Howe,  or  the 
above  decision,  would  now  receive  the  sanction  of  the 
Courts.  The  teste  of  a  writ  may  be  amended.  Rip^ 
ley  V.  Warren^  2  Pick.  692.     Where  the  clerk  omitted 
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to  annex  a  seal  to  an  execution,  he  was  permitted  to 
do  it,  even  after  it  had  been  levied  on  land.  Satcyer  v. 
Bakeff  3  Greenl.  29.  And  in  New  York,  where  a  writ 
had  been  issued  and  served,  without  anj  signature  by 
the  clerk  of  the  Court,  to  which  it  was  returnable,  it 
was  holden  not  to  be  void,  but  capable  of  being 
amended,  bj  the  clerk's  putting  his  signature  thereto 
after  it  was  returned.  Pepoan  v.  Jenkins^  Coleman's 
Ca.  55.  The  direction  in  the  writ  to  the  officer  maj 
be  amended,  where  the  writ  has  been  properly  served. 
Itearsey  v.  Bradbury ^  9  M.  R.  95 ;  Wood  v.  Ross^  1 1 
lb.  276 ;  Campbell  v.  StUes,  9  lb.  217.  Where  a  writ 
was  made  returnable  to  the  Court  of  Common  Pleas 
on  the  first  Tuesday  of  April,  whereas  it  was,  by  law, 
to  be  holden  on  the  fifth  Tuesday  of  March,  it  was  held, 
that  the  writ  could  not  be  amended  by  inserting  the 
proper  return  day.  Bell  v.  Atistinj  13  Pick.  90.  The 
date  of  the  writ  is  amendable.  Parkman  v.  Crosby^ 
16  lb.  297.  The  ad  damnum  may  be  increased  so  as 
to  give  a  right  of  appeal.  Danidson  v.  Andrews^  1  lb. 
156.  And  even  after  verdict,  where  it  was  for  a  sum 
larger  than  the  ad  damnum^  and  a  new  trial  ordered  to 
enable  the  defendant  to  contest  the  enlarged  demand. 
Tomlins  v.  Blacksmith,  7  T.  R.  132;  ScoU  v.  Wood- 
ward,  1  H.  Black.  238.  But  it  must  be  a  most  extra- 
ordiary  case  that  would  authorize  an  amendment  under 
such  circumstances,  and  it  is  believed  that  the  power 
has  never  been  exercised  by  the  Massachusetts  Courts. 
In  New  Hampshire,  it  has  been  held,  that  where  there 
is  no  ad  damnum,  or  where  it  b  below  the  jurisdiction 
of  the  Court,  no  amendment  can  be  allowed,  (Hoyt  v. 
Molony,  2  N.  H.  322) ;  but  such  an  amendment  was 
allowed  in  Maine,  (McLellan  v.  Crqfion,  6  Greenl. 
307,)  where  an  account  or  some  thousands  of  dollars 
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was  annexed  to  the  writ,  and  this  is  undoubtedly  the 
better  authority.  Howe,  Prac.  366.  Where  a  writ  of 
scire  facias  against  bail,  founded  on  a  judgment  of  the 
Supreme  Court,  was  issued  from  the  Court  of  Common 
Pleas,  it  was  held,  that  the  writ  could  not  be  amended 
in  the  Supreme  Court,  by  inserting  the  proper  words 
of  a  writ  issuing  from  the  Supreme  Court.  Osgood  v. 
Thurston,  23  Pick.  110.  Writs  of  error  are  amenda- 
ble, in  matters  of  form,  (Rev.  Stat,  c  100,  §  22,  33)  ; 
but  generally  not  in  matters  of  substance.  Hathaway 
V.  Clark,  7  Pick.  145. 

Officers^  Returns.  —  It  is  a  common  practice  for 
the  officer  to  amend  his  return  on  writs,  after  they 
have  been  served,  provided  the  mistake  be  in  the 
return,  and  not  in  the  service  ;  and  during  the  pen- 
dency of  the  action,  it  is  believed  to  be  common  and 
proper  for  the  officer  who  made  the  service,  either  to 
make  his  return  de  novo,  or  to  amend,  or  to  complete 
it,  when  incomplete.  No  limitation  has  been  imposed 
upon  the  power  of  granting  amendments  in  such  cases. 
Howe,  Prac.  363. 

Where  the  officer  had  merely  made  minutes  of  the 
time  and  mode  of  service  of  a  trustee  process  on  the 
principal  and  trustee,  but  had  not  completed  and  signed 
his  return,  he  was  permitted  to  complete  it,  after  he 
had  ceased  to  be  an  officer.  Adams  et  aL  v.  Robinson 
^  Tr.  1  Pick.  461. 

In  the  case  of  Thatcher  et  al.  in  error  v.  Miller,  13 
M.  R.  270,  the  Court  of  Common  Pleas  refused  to  allow 
an  officer  to  amend  his  return,  six  years  having  elapsed 
since  the  return  was  made  ;  and  Parker,  C.  J.,  in  de- 
livering the  opinion  of  the  Supreme  Court,  says,  "  If 
the  precept  had  originally  issued  from  this  Court,  we 
are  inclined  to  think,  that  we  should  not,  so  long  after 
14* 
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the  transaction,  permit  the  officer  to  amend  his  return. 
More  than  six  years  have  elapsed  since  the  retarn  was 
made ;  and  the  deputy  sheriff  now  offers  to  assert  an 
essential  fact,  the  omission  of  which  may  render  him 
liable  to  an  action  for  damages.  It  would  be  unsafe 
to  expose  officers  to  so  much  temptation."  But  amend- 
ments may  be  allowed,  not  only  after  judgment,  but 
even  after  a  writ  of  error  has  been  brought  to  reverse 
the  judgment.  Thatcher  et  al.  in  error  v.  MUer,  1 1 
M.  R.  413 ;  Same  v.  Same,  13  lb.  270. 

In  a  writ  of  entry  by  the  grantee  of  land  against  a 
(tefendant,  who  claimed  the  land  under  an  attachment, 
made  in  November,  1833,  before  the  deed  was  re- 
corded, it  appeared  that  the  attachment  was  returned 
on  the  writ,  through  a  mistake  of  the  officer,  as  made 
in  November,  1834,  after  the  deed  was  recorded.  The 
Court  allowed  the  return  to  be  amended,  it  appearing 
that  such  writ  was  dated  in  November,  1833,  and  that 
judgment  was  rendered  in  that  action  for  the  present 
defendant  in  June,  1834.  Johnson  v.  Day^  17  Pick. 
106.  So  an  officer,  who  made  a  mistake  in  the  month, 
was  allowed  to  amend,  so  as  to  defeat  an  intervening 
attachment.  Haven  v.  Snmv,  14  lb.  28.  But  in  Hooey 
V.  Wait,  17  Pick.  196,  an  officer  was  not  permitted, 
after  the  lapse  of  about  four  years,  to  amend  the  date 
of  the  return  of  his  writ  so  as  to  give  the  attachment 
precedence  over  the  conveyance.  So  in  Maine,  an 
officer  is  not  allowed  to  amend  his  return,  when  it  would 
destroy  or  lessen  the  rights  of  third  persons  previously 
acquired,  bond  fide,  and  without  notice  by  the  record 
or  otherwise.  Fairfield  v.  Paine,  23  Maine,  498. 
But  where  an  officer  levied  an  execution  on  real  estate, 
and  handed  the  execution  and  return  to  the  register  of 
deeds,  who  duly  recorded  it,  after  which,  but  before  he 
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returned  it  to  the  clerk's  office,  he  discovered  a  fatal 
error,  and  made  an  amendment  of  the  return,  which 
he  caused  to  be  recorded,  and  then  returned  the  exe- 
cution to  the  clerk's  office,  it  was  held,  that  he  had  a 
right  to  make  such  amendment,  it  not  appearing  that 
any  third  persons  had,  in  the  meantime,  been  misled 
or  injured.    Bates  v.  WUlard^  10  Met.  64. 

Where  an  officer,  in  returning  the  levy  of  an  execu- 
tion on  bank  shares,  omitted  to  state  that  he  left  a 
copj  of  the  execution  and  return  with  the  cashier,  he 
was  allowed  to  amend,  after  action  brought  bj  the 
debtor  against  the  bank,  to  recover  the  next  dividend. 
Chase  v.  Merrimack  Bank^  19  Pick.  564.  Where  a 
return  of  an  attachment  of  personal  property  was  very 
general,  in  its  terms,  and  an  action  of  trespass  brought 
against  the  sheriff  for  taking  the  goods,  it  was  contin- 
ued by  this  Court,  in  order  that  the  sheriff  might  apply 
to  the  Court  of  Common  Pleas,  who  had  the  custody 
of  the  record,  for  leave  to  amend  the  return.  Baxter 
V.  Ricej  21  lb.  197.  A  sheriff,  who  levied  an  execu- 
tion, and  retained  it  in  his  possession  after  the  return 
day,  was  permitted  to  make  a  valid  return  thereon 
after  he  had  ceased  to  be  in  office.  Welsh  v.  Joy,  13 
lb.  477.  The  decision  is  placed  upon  the  ground, 
amongst  others,  that  there  was  no  time  limited  by  law 
within  which  an  officer  should  make  his  return,  but  an 
officer  is  now  required  to  have  the  levy  recorded  in  the 
registry  of  deeds  within  three  months  after  the  levy  is 
completed.  Rev.  Stat.  c.  73,  §  17.  It  is  very  clear, 
however,  that  an  officer  may  amend  his  return  after 
he  is  removed  from  office.  Vide  the  authorities  in 
this  Chapter  and  the  case  last  cited.  In  Childs  v« 
Barrows,  9  Met.  413,  an  officer  was  permitted  to 
amend  hb  return,  by  affixing  his  signature  thereto. 
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although  another  officer  had  dulj  returned  a  subse* 
quent  attachment  of  the  same  land  in  another  suit. 

In  all  these,  cases,  the  Courts  place  great  reliance 
on  the  fact,  that  there  was  something  to  amend  by, 
some  minute  or  memorandum  of  the  officer,  upon  the 
process,  which  was  corroborative,  as  it  were,  of  the 
officer's  declaration.  It  is  extremely  difficult  to  extract 
any  general  rule  from  the  decided  cases.  Such  amend- 
ments are  to  be  allowed  only,  in  the  sound  discretion 
of  the  Court,  and  upon  satisfactory  evidence  that  jus- 
tice requires  it,  and  that  the  rights  of  third  persons 
should  not  be  improperly  affected.  To  allow  an  offi- 
cer, upon  his  own  unsupported  assertion,  to  make  a 
material  amendment  of  his  return,  affecting  rights  of 
other  parties,  especially  if  he  be  exposed  to  a  suit 
unless  the  return  be  amended,  would  be  an  extraordi- 
nary exercise  of  such  discretion.  Vide  the  case  of 
Emmerson  v.  Upton^  9  Pick.  167,  where  the  officer 
was  not  allowed  to  alter  the  date  of  his  return  on  the 
writ,  and  the  case  of  Freeman  v.  Paulj  3  Greenl.  260, 
to  the  same  effect. 

Changing  Parties  to  Actions.  —  The  statutes  already 
cited  give  full  power  to  the  Courts  to  authorize  the 
names  of  any  plaintiffs  to  be  struck  out  and  new  ones 
to  be  inserted.  In  proceedings  against  heirs  and  de- 
visees, (Rev.  Stat.  c.  70,  ^  18,)  and  in  all  actions  on 
contracts,  brought  against  several  persons,  if  any  of  the 
defendants  are  defaulted,  or  confess  the  action,  the  plain- 
tiff may  take  judgment  against  them  and  discontinue 
against  the  others,  on  giving  notice  to  the  defendants 
who  have  been  defaulted,  (c.  100,  §  6)  ;  and  he  may 
also  be  allowed,  at  any  time  before  the  cause  is  given 
to  the  jury,  to  discontinue  against  any  of  the  defend- 
ants, (§  7) ;  and  when  the  non-joinder  of  any  person 
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as  defendant  is  pleaded,  the  plaintiff  maj  amend,  by 
inserting  the  name  of  such  person,  and  declaring  against 
him  jointly  with  the  other  person,  (c.  100,  §  1,)  but 
seryice  of  the  new  writ  must  be  made  upon  such  new 
defendant,  ^  2.  In  an  action  of  debt  on  a  judgment^ 
the  defendant  was  allowed  to  discontinue  against  one 
of  two  defendants,  (Fitch  v.  Stevens^  2  Met.  505) ; 
and  where  several  demandants  joined  in  a  writ  of 
entry,  and  a  part  were  not  entitled  to  recover,  the 
plaintiff  had  leave  to  amend  by  striking  out  their 
names,  and  the  others  recovered  their  share  of  the  de- 
manded premises.  Thayer  v.  Hollisj  3  lb.  369.  In 
Perly  v.  Broion^  (12  N.  H.  493,)  where  the  name  of 
the  plaintiff  had  been  inserted  as  one  of  the  defend- 
ants, the  plaintiff  was  allowed  to  amend  by  striking 
out  his  name  as  a  defendant.  In  Maine,  where 
the  residence  of  a  defendant  had  been  misdescribed, 
and  the  officer  consequently  made  a  return  of  non 
est  inventus^  the  plaintiff  was  allowed  to  amend  by 
inserting  a  proper  place  of  residence,  and  having  a 
new  service  made,  by  virtue  of  the  statute,  which  au- 
thorized the  insertion  of  new  defendants.  Patten  v. 
Starrett^  20  Maine,  145.  Where  one  of  several  defend- 
ants pleads  his  discharge  under  the  bankrupt  law,  the 
plaintiff  may  amend  by  discontinuing  as  to  him.  Co- 
bum  V.  Wdre^  25  lb.  332.  It  will  be  perceived  that 
the  statute  gives  this  right  of  discontinuance  only  in 
cases  of  contract,  and  it  is  presumed  to  have  been 
done  in  consequence  of  the  uniform  practice  in  this 
Commonwealth,  in  actions  ez  delicto^  to  allow  the 
plaintiff,  at  any  time,  as  a  matter  of  right,  to  discon- 
tinue against  any  of  the  defendants.  Howe,  Prac. 
369. 
When,  however,  such  amendments  as  these  are 
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made,  it  is  most  important  for  a  plaintiff  to  put  his 
declaration  into  such  a  form,  as  will  meet  the  new 
case,  which  has  been  made  between  the  former 
parties  and  the  new.  It  is  a  well  settled  rule,  that 
where  a  joint  promise  is  alleged,  a  plaintiff  must 
recover  against  both  or  neither,  (Bull  v.  Strongs  8  Met. 
8) ;  but  it  may  happen  that  one  of  several  joint  con- 
tractors maj  not  be  within  the  jurisdiction  of  the 
Court,  so  that  no  service  of  process  can  be  made  upon 
him.  In  such  case  an  averment  to  that  effect  should 
be  made  in  the  declaration,  by  way  of  excuse,  other- 
wise the  writ  will  appear  to  be  defective  on  its  face, 
and  unless  an  amendment  of  the  declaration  were 
allowed,  on  motion,  the  action  might  properly  be  dis- 
missed by  the  Court. 

In  consequence  of  the  express  provision  of  the  sev- 
eral statutes  cited,  that  such  amendments  shall  be 
allowed,  it  is  not  necessary  to  refer  to  the  numerous 
reported  cases  upon  the  sulgect,  made  before  they 
were  enacted. 

Declarations.  —  These  are  the  most  common  of  all 
amendments.  Writs  are  frequently  made  in  haste,  for 
the  purpose  of  making  an  immediate  attachment  or 
arrest,  or  when  a  plaintiff  lives  at  a  distance  and  has, 
through  ignorance  or  neglect,  failed  to  furnish  his  at- 
torney with  exact  information  as  to  the  nature  of  his 
cause  of  action,  and  sometimes,  it  must  be  confessed, 
through  the  carelessness  or  ignorance  of  members  of 
the  bar.  It  is  generally  known,  too,  that  by  the  cour- 
tesy of  the  opposing  counsel,  or  the  indulgence  of  the 
Court,  almost  every  kind  of  amendment  will  be  readily 
allowed,  and  very  little  pains  is  taken  therefore  in  the 
preparation  of  a  declaration,  in  the  first  instance.  It 
has  been  already  stated  in  the  Chapter  on  Writs,  that 
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in  a  contest  amongst  creditors,  there  is  generally  no 
equity,  as  between  them  ;  that  their  several  rights  are 
determined  upon  the  strictest  principles  of  law,  and  an 
attorney  always,  therefore,  places  himself  and  his  cause 
in  great  peril,  when  he  delivers  a  writ  to  an  officer,  that 
requires  an  amendment  of  any  description.  A  salu- 
tary rule  of  the  Court  of  Common  Pleas,  requiring  that 
all  amendments  moved  for  shall  be  in  writing,  has 
already  had  a  tendency  to  check  this  careless  and 
slovenly  practice. 

Where  a  writ  contains  no  declaration,  when  it  is 
served,  no  amendment  whatever  can  be  allowed, 
(Brawn  v.  Seymour^  1  Pick.  32 ;  Brigham  v.  Esie^  2 
lb.  420 ;  Rathbane  v.  Rathbone,  5  lb.  221 ;  Guilford 
V.  Adams  J  19  lb.  376)  ;  but  if  the  declaration  be  so 
defective  that  it  exhibits  no  sufficient  cause  of  action, 
it  may  be  amended.  Pullen  v.  Hutchinson^  25  Maine, 
249. 

It  is  not  proposed  to  enumerate  all  the  cases  in 
which  amendments  of  declarations  have  been  allowed, 
but  the  latest  decisions  only,  as  tending  to  show  the 
enlarged  and  liberal  spirit  in  which  the  statutes  have 
been  construed  and  administered.  Where  a  nonsuit 
was  taken  off  and  a  new  trial  granted,  the  plaintiff 
bad  leave  to  amend  his  declaration.  Medbury  v.  fTal-* 
son,  6  Met.  246.  Where  an  action  was  brought  on  a 
promissory  note,  purporting  to  be  signed  by  a  copart- 
nership, and  it  appeared  to  have  been  given  in  part 
for  a  private  debt  of  a  member  of  the  firm,  the  plaintiff 
had  leave  to  withdraw  his  note,  and  to  file  a  new 
count  and  bill  of  particulars  for  so  much  of  the  claim 
as  was  alleged  to  be  due  from  the  copartnership,  (Bar- 
her  V.  Burgessy  3  Met.  273,)  overruling  the  case  of 
Fancleefv.  Therasson^  3  Pick.  12,  and  the  Court  say, 
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*^  The  statutes  of  this  Commonwealth  have  greadj 
extended  the  general  power  and  duty  of  the  Court,  in 
this  respecti  and  the  Court  hare,  in  practice,  sanc- 
tioned a  greater  latitude  in  amendmentSi  in  accordance 
with  what  seemed  to  be  a  manifestation  of  the  legisla- 
tive will."  *<  Under  reasonable  limitations,  a  good 
degree  of  liberality,  in  allowing  amendments,  is  un- 
doubtedly favorable  to  the  speedy  and  equitable  ad- 
justment of  legal  controversies."  In  Bailey  v.  Adams^ 
10  N.  H.  165,  in  an  action  on  a  note  given  for  goods 
sold,  upon  which  plaintiff  could  not  recover,  he  had 
leave  to  amend  by  filing  a  CQunt  for  the  goods,  on 
severe  terms.  In  JHtll  v.  Penny ^  17  Maine,  409,  in 
an  action  by  an  administrator  for  trespass,  quare 
clausumy  cutting  and  carrying  away  trees,  he  was 
allowed  to  amend  by  adding  a  count  de  bonis  aspor- 
tatis. 

When  all  the  owners  of  an  insured  vessel  bring  an 
action  on  a  policy,  which  covers  only  the  interest  of 
one  part  owner,  the  declaration  may  be  amended  by 
striking  out  all  the  names,  except  that  of  such  part 
owner,  and  he  may  thereupon  recover  the  amount  of 
his  loss.  Finney  v.  Bedford  Com.  Ins.  Co.  9  Met. 
348.  Where  a  plaintiff  alleged,  in  his  declaration,  that 
the  defendant  undertook  to  commence  and  prosecute  a 
suit  against  A.,  in  Georgia,  for  the  recovery  of  a  debt 
due  from  A.  to  the  plaintiff,  but  so  carelessly  made  a 
writ  and  instituted  a  process  against  A.,  that  no  judg- 
ment could  be  recovered  against  him,  whereby  the 
plaintiff  wholly  lost  said  debt,  it  was  held,  that  the 
plaintiff  might  amend  his  declaration  by  filing  a  new 
count,  alleging  that  the  defendant  issued  a  writ  against 
A.,  and  procured  an  order  for  attaching  his  property  to 
be  issued  by  a  magistrate  having  no  authority,  and 
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caused  a  defecttre  attachment  bond  to  be  prepared  and 
executed  in  behalf  of  the  plaintiff ;  in  consequence  of 
which,  the  Superior  Court  of  Georgia  dismissed  the 
attachment  of  A.'s  property  made  ou  said  writ,  where- 
by the  plaintiff  lost  said  debt.  Holman  v.  Kingj  7  Met. 
984. 

Where  sereral  tenants  in  common  of  land  join  as 
demandants,  in  a  writ  of  entry,  and  one  of  them  dies 
pending  the  suit,  and  his  share  of  the  land  descends  to 
another  demandant,  the  latter  may  amend  the  writ  so 
as  to  claim  therein  his  enlarged  share  of  the  demanded 
premises.  Hancock  v.  Weniworthj  5  Met.  446.  Where 
the  owner  of  sheep,  that  were  injured  by  three  dogs, 
belonging  to  different  owners,  had  averred  in  each 
declaration  that  the  sheep  were  of  the  value  of  thirty 
dollars,  and  recovered  judgment  in  two  of  the  actions ; 
it  was  held,  that  he  might  amend  his  declaration 
against  the  other  owner,  by  averring  the  value  of  the 
sheep  to  be  fifty  dollars.  Capran  v.  Thompson^  3  lb. 
59.  A  declaration,  by  the  assignee  of  an  estate,  on 
the  covenant  against  incumbrances,  may  be  amended 
by  declaring  on  the  covenant  of  warranty.  Clark  v. 
Suoifi,  lb.  396,  396. 

If  an  action,  to  recover  damages  assessed  for  flow- 
ing lands  by  a  mill-dam,  is  brought  jointly  against  the 
person  who  owned  the  mill,  when  the  damages  were 
assessed,  and  the  person  who  occupied  it,  when  the 
action  was  brought,  the  plaintiff  may  amend  by  discon- 
tinuing against  the  former.  Fitch  v.  Stet>en8y  2  Met. 
606.  In  a  writ  of  right,  the  demandant  was  allowed 
to  amend  his  declaration,  by  diminishing  the  extent  of 
his  claim,  after  the  verdict  was  rendered  and  before  it 
was  afiirmed.    Plummer  v.  Walker^  24  Maine,  14. 

Without  a  further  enumeration  of  the  cases  in  which 
15 
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amendments  of  declarations  have  been  allowed,  it  may 
be  stated  generally,  as  the  result  of  the  authorities, 
that  though  they  are  sometimes  refused,  when  the  mo* 
tion  has  been  too  long  delayed,  or  where  the  party 
making  the  motion  has  been  guilty  of  gross  neglect  or 
misconduct,  or  where  an  action  is  manifestly  vexatious 
OT  without  substantial  merits,  yet  such  amendments 
are  uniformly  allowed,  when  they  do  not  introduce  a 
new  cause  of  action,  and  when  they  are  apparently 
required  by  the  justice  of  the  case. 

What  is  a  new  cause  ofaclion^  is  often  one  of  the  most 
difficult  questions  that  can  be  propounded  to  a  Judge, 
and  one  upon  which  the  authorities  are  very  conflicting. 
The  following  judicious  remarks  by  Chief  Justice  Par- 
ker, of  New  Hampshire,  are  worthy  of  notice.     <*  The 
difficulty  which  sometimes  exists  in  the  application  of 
the  rule,  arises  from  the  fact  that  about  all  amend- 
ments change,  to  some  extent,  the  cause  of  action  as 
originally  stated.     An  amendment  which  changes  the 
alleged  date  of  a  contract,  or  the  sum  to  be  paid,  or 
any  particular  of  the  matter  to  be  performed,  or  the 
time  or  manner  of  performance,  changes,  in  one  sense, 
the  cause  of  the  action  ;  but  it  is  not  in  this  sense  that 
the  rule  is  to  be  understood.    Amendments  of  that 
character,  so  long  as  the  identity  of  the  matter  upon 
which  the  actbn  is  founded  is  preserved,  are  admissi- 
ble ;  the  alteration  being  made  not  to  enable  the  plain- 
tiff to  recover  for  another  matter  than  that  for  which 
he  originally  brought  his  action,  but  to  cure  an  errone- 
ous or  imperfect  statement  of  the  subject  matter,  upon 
which  the  action  was  in  fact  founded."    Stevenson  v. 
Mudgetj  10  N.  H.  341.   In  Barker  v.  Burgess,  3  Met. 
273,  which  has  been  already  cited,  it  has  been  held, 
that  a  negotiaUe  note,  given  for  a  balance  of  account. 
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does  Dot  constitute  a  diflereot  cause  of  action  from  the 
account.  Bishop  et  al.  v.  Baker,  19  Pick.  617.  Wheie 
the  declaration  in  an  action  of  trespass  contained  bat 
one  county  which  was  for  breaking  and  entering  the 
plaintiff's  close  and  taking  and  carryring  away  Us 
goods,  it  was  held,  that  the  plaintiff  might  be  allowed 
to  amend  by  filing  a  count  simply  for  the  same  taking 
and  carrying  away  of  the  same  goods. 

Where  an  action  was  brought  for  goods  sold  and 
delivered,  and  on  a  special  agreement  as  to  the  mode 
of  payment,  the  plaintiff  was  allowed  to  amend  by 
counting  on  a  warranty  of  the  genuineness  of  certain 
paper  received  in  payment.  CooUdge  v.  Brigham,  1 
Met.  547.  A  declaration  in  a  qui  tarn  action,  em* 
bracing,  in  one  count,  several  claims  for  penalties  for 
distinct  ofiences,  was  amended,  on  motion,  by  filing  a 
separate  count  for  each  offence.  Mitchell  v.  Tibbets^ 
17  Pick.  298.  So  an  amendment  in  the  description  of 
the  land  described  in  an  action  for  obstructing  an 
easement,  was  allowed.  Hill  v.  Haddns,  8  lb.  83. 
In  this  connection,  the  decision  of  the  Court  in  the 
case  of  Whilwell  v.  Brighaniy  19  lb.  117,  is  important 
to  be  noticed,  though  no  amendment  was  moved  for  or 
made.  The  writ  contained  only  the  general  counts, 
all  combined  in  one,  and  there  does  not  appear  to  have 
been  any  bill  of  particulars  filed ;  but  the  plaintiff  was 
allowed  to  recover  the  sum  due  to  him  as  an  accom- 
modation acceptor  against  the  drawer,  and  his  attach- 
ment was  held  valid  against  a  subsequent  attaching 
creditor.  It  is  clear,  from  the  authority  of  this  casei 
that  the  plaintiff  might  have  added  a  special  count, 
setting  forth  particularly  the  cause  of  action ;  and  if  it 
could  be  done,  under  those  circumstances,  it  follows 
that  it  could  be  done  in  all  cases,  where  actions  are 
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brought  and  the  writ  contains  onlj  the  commoa 
counts. 

Judge  Howe,  in  his  treatise  on  Practice,  378,  re- 
views the  most  important  cases  at  length.  Since  that 
time,  other  decisions  have  been  made,  the  most  impor- 
tant of  which  are  cited  above,  which  show  that  a  much 
greater  degree  of  liberality  has  been  introduced,  than 
existed  at  that  time.  The  following  remarks,  how- 
CTer,  with  which  he  concludes  the  review,  are,  with 
that  qualification,  still  pertinent  and  judicious. 

<*  It  is  obviously  very  difficult  to  reconcile  all  the 
cases  on  this  head  with  each  other,  or  with  any  gen- 
eral rule.  <  The  rule  is  simple  and  clear,'  says  Chief 
Justice  Parker,  in  Ball  v.  ClaJUn^  <  yet  it  has  been 
found  difficult  of  application.'  The  new  count  offered 
must  be  consistent  with  the  former  count  or  countji ; 
that  is,  it  must  be  of  the  like  kind  of  action,  subject  to 
the  same  plea,  and  such  as  might  have  been  originally 
joined  with  the  others.  It  must  be  for  the  same  cause 
of  action,  that  is,  the  subject  ma]tter  of  the  new  count 
must  be  the  same  as  that  of  the  old ;  it  must  not  be 
for  an  additional  claim,  or  demand,  but  only  a  variation 
of  the  form  of  demanding." 

The  difficulty  is,  to  determine  what  is  the  same 
cause  of  action,  the  same  subject  matter,  and  what  is 
a  new  cause,  or  an  additional  claim.  The  obstructing 
a  quadrangular  piece  of  land  is  not  the  same  as  ob- 
structing a  triangle.  Strictly  speaking,  every  amend- 
ment to  cure  a  variance,  introduces  what  purports  to 
be  a  different  cause  of  action  ;  the  very  reason  why  an 
amendment  becomes  necessary  is,  that  the  contract  or 
other  thing  described,  is  not  the  same  with  the  one 
proved. 

The  question  then  is,  how  is  it  to  be  tried,  whether 
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the  new  count  is  for  the  same  cause.  If  tried  by  the 
coutUs  themselves^  no  amendment  of  a  material  nature 
could  ever  be  introduced,  for  tried  bj  that  test,  they 
appear  to  be  different. 

The  rule,  therefore,  does  not  mean  that  the  new 
count  roust  be  for  the  same  cause  of  action  with  the 
former,  as  it  is  stated  in  the  former*  It  seems  rather  to 
be,  that  an  amended  count  may  be  for  the  same  cause, 
as  was  intended  to  he  declared  on,  in  the  original  one* 
What  the  plaintiff  or  his  attorney  intended  to  declare 
on^  but  misdescribed,  he  may  describe  anew,  though 
essentially  different  from  the  first  description.  This 
would  be  a  question  of  fact,  to  be  tried  on  the  mo- 
tion to  amend ;  generally,  the  circumstances  of  the 
case  would  show  clearly  the  fact,  sometimes  an  affida- 
vit or  evidence  of  intention  would  be  necessary.  If 
an  attorney  should  take  by  mistake  a  wrong  paper, 
when  about  to  bring  a  suit,  and  make  the  writ  upon 
that,  or,  trusting  to  his  memory,  should  misdescribe  it 
in  any  or  all  the  particulars ;  or  if,  having  it  before 
him,  he  should  mistake  the  number  of  dollars  or  of 
days,  all  these  errors  seem  to  fall  within  the  same 
class,  and  it  would  be  hard  to  say  that,  being  indulged 
to  amend  any  one,  he  should  not  go  a  step  further, 
and  be  allowed  to  amend  the  next. 

^^  There  is  but  one  contract,  one  cause  of  action, 
one  single  subject  matter  of  the  suit  The  plaintiff 
has  mistaken  the  manner  of  declaring  on  it.  This  is 
the  very  case,  where,  by  virtue  of  the  statute  and  of 
the  rule,  he  is  entitled  to  amend."  Ball  v.  Clajlin^ 
5  Pick.  306.  <^  As  to  the  filing  of  general  counts, 
which  from  their  generality  can  never  appear  to  be 
for  the  same  cause  of  action,  the  result  of  the  cases 
seems  to  be,  that  where  the  new  counts  may  he  for 
16* 
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the  same  cause  of  action  for  which  the  former  was, 
thej  may  be  filed.  Further  than  this,  no  decision  had 
professed  to  go,  nor,  without  setting  the  subject  en- 
tirely afloat,  can  the  practice  be  carried.  To  this  full 
extent,  however,  it  is  carried,  and  seems  to  be  well 
settled;  some  cases,  indeed,  must  be  viewed,  as  hav- 
ing, in  fact,  gone  further.  The  most  common  and 
long  established  amendment  of  filing  the  money  counts 
in  an  action,  on  a  promissory  note,  can  be  supported 
on  no  other  principle^" 

BUls  of  particulars  and  specifications  of  defence  are 
amendable,  on  motion,  to  the  same  extent  that  plead- 
ings  were  amendable  before  special  pleading  was  abol- 
ished.    See  the  Rules  in  the  Appendix^ 

Verdicts.  —  If  there  be  a  general  verdict  on  a  de- 
claration containing  several  counts,  the  plaintiff  may,  at 
any  time  durmg  the  term,  on  motion,  have  leave  to 
amend  the  verdict,  and  enter  it,  on  any  count  on 
which  the  evidence  by  law  would,  at  the  trial,  have 
entitled  him  to  recover,  and  may  have  leave  to  strike 
out  of  his  declaration  any  defective  counts.  Rules  C* 
C.  Pleas,  Ixv.  And  he  may  do  this  where  there  is  a 
general  verdict,  aild  one  ,of  the  counts  is  defective* 
Worster  v.  Ccmal  Bridge^  16  Pick.  641.  And  even 
in  a  criminal  case.  Jennings  v.  Commonwealth^  17  \h. 
80.  These  amendments  are  made  on  application  to 
the  Judge,  who  can  act  either  from  his  minutes  or 
recollection.  Clark  v.  Lamb^  8  lb.  415.  But  it  is 
important  to  ascertain,  before  the  allowance  of  such  . 
amendment,  whether  the  several  counts  are  for  the 
same  cause  of  action..  In  Johnes  v.  Kennedy^  11  lb* 
125,  where  a  verdict  was  found  for  the  plaintiff  on  one 
of  several  counts,  and  was  silent  as  to  the  others,  the 
verdict  was  amended  on  motion  of  the  plaintiff,  by 
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entering  a  yerdtct  for  the  defendant  on  the  other 
counts.  Where,  on  the  issues  of  non  est  factum^  solvit 
ad  diem  and  solvit  past  diem^  a  jury  returned  a  verdict, 
that  the  defendant  was  <<  not  indebted  to  the  plaintiff," 
and  the  foreman  stated  that  thej  disagreed  as  to  the 
issue  of  rum  est  factum^  but  agreed  as  to  the  payment, 
the  Court  refused  to  allow  the  verdict  to  be  amended 
afterwards.  Coj^n  v.  Jones^  lb.  45.  The  Court  m^y 
ainend  a  verdict  by  putting  it  into  form,  if  the  inten-> 
tion  of  the  jury  can  be  gathered  from  their  finding. 
Parker  v.  RunMey,  10  M.  R.  64, 66 ;  Ropps  v.  Barker^ 
4  Pick.  239.  A  special  verdict  cannot  be  amended 
bat  by  consent.  Walker  v.  Dewing,  8  1b.  620 ;  Comr 
numwealth  v.  CaUj  21  lb.  509. 

Of  Records.  —  By  the  common  law,  any  apparent 
error  in  the  record  might  be  rectified  and  amended  by 
another  part  of  the  same  record.  A  judgment  entered 
against  A.  as  administrator,  instead  of  against  the  goods 
and  estate  of  the  intestate,  may  be  amended  by  another 
part  of  the  record,  upon  motion.  Atkins  et  al.  v.  Saw* 
yer,  1  Pick.  351 .  Amendment  of  matters  of  form  may 
be  made,  after  judgment,  by  the  Court  in  which  the 
judgment  is  rendered,  or  by  the  Court  to  which  it  is 
removed  by  writ  of  error,  if  it  be  in  affirmance  of  the 
judgment.  Rev.  Stat,  c  100^  ^  23.  All  circumstantial 
errors,  clerical  mistakes,  and  defects  in  form,  may  be 
amended*  Where  judgment  is  rendered  for  a  greater 
sum  than  the  ad  damnum,  the  mistake  may  be  cured,  af* 
ter  error  brought,  by  remitting  the  excess  on  the  record. 
Hemmenway  v.  Hicks,  4  Pick.  497;  Hutchinson  v. 
Cfosseih,  10  M.  R.  251,  252.  The  Supreme  Judicial 
Court  cannot  allow  amendments  of  the  records  of  the 
Court  of  Common  Pleas  or  other  Court  below.  Vamum 
V.  Bissel,  14  Pick.  191.     The  certifying  officer  may  be 
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allowed  to  amend  a  clerical  error  in  a  copy  of  the 
record,  before  the  case  is  given  to  the  jury,  even  in  a 
criminal  trial.  Commonwealth  y.  Phillips^  11  lb.  28. 
A  town  clerk  may,  while  in  office,  amend  the  record 
of  a  former  year,  in  which  he  was  town  clerk,  (WeUes 
v.  Battelle^  1 1  M .  R.  477 ;)  bat  not  after  he  has  ceased 
to  be  town  clerk,  (Hartwell  v.  Uttleton,  13  Pick.  229,) 
or  the  records  of  any  meeting  where  he  was  not 
town  clerk.  Paylor  y.  Henry ^  2  lb.  397.  In  the  com- 
mon case  of  a  new  trial  of  an  action,  brought  by  ex- 
ceptions from  the  Common  Pleas  to  the  Supreme 
Court,  amendments  will  be  allowed  either  by  the  Su- 
preme Court,  if  they  order  a  trial  at  their  own  bar,  or 
by  the  Common  Pleas,  if  it  is  remitted  to  that  Court. 
Howe,  Prac.  383. 

Miscellaneous.  —  An  agreed  statement  of  facts  can- 
not be  amended  but  by  consent ;  if  an  error  be  com- 
mitted, the  only  remedy  is  by  moving  the  Court  to 
discharge  the  whole,  which,  in  proper  cases,  will  be 
done.  See  Stockbridge  v.  West  Stockhridge^  13  M.  R. 
302. 

A  constable  is  permitted  to  amend  his  return  of  the 
venire^  even  in  a  capital  case  ;  so  to  amend  the  return 
of  the  warrant  for  summoning  a  town  meeting.  1  Pick. 
196  ;  Commonwealth  v.  Parker  et  al.^  2  lb.  660.  A 
town  clerk  may  amend  his  record  of  the  administra- 
tion of  the  oath,  in  former  years,  to  town  officers, 
when  he  was  clerk,  and  such  amended  record  will  be 
competent  evidence.  Welles  v.  BattelUj  11  M.  R. 
477. 

The  effect  of  making  amendments  has  been  some- 
what considered  in  the  chapters  on  Bail  and  Attach- 
ment, and  the  cases  cited  in  this  chapter  also  will  tend 
to  show  what  amendments  may  be  made  with  safety. 
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When  an  attachment  is  made,  it  is  an  inchoate  security 
for  the  demands  actually  sued,  and  for  nothing  more  ; 
when  a  defendant  is  arrested,  and  bail  is  given  for  his 
release,  the  obligation  of  the  bail  is,  in  case  of  the 
avoidance  of  the  principal,  to  pay  the  demand  actually 
sued.  Whenever,  therefore,  another  and  distinct  cause 
of  action  is  substituted,  or  whenever  an  amendment 
actually  increases  the  liability  of  the  bail,  or  creates  a 
larger  lien,  it  has  been  always  considered  that  the  bail 
are  discharged  and  the  attachment  is  dissolved.  Put-* 
nam  v.  Hall,  5  Pick.  446 ;  Ball  v.  Clajlin,  6  lb.  303 ; 
Fairfield  v.  Baldwin,  12  lb.  388 ;  Haven  v.  Snow,  14 
lb.  28  ;  WhitweU  v.  Brigham,  19  lb.  117.  The  only 
cases  in  which,  it  seems,  that  bail  will  be  discharged 
or  an  attachment  dissolved,  afe  where  the  liability  or 
amount  recoverable  is  increased  by  an  amendment,  or 
where  a  new  cause  of  action  is  introduced.  Judge 
Howe,  (Prac.  388,)  apparently  believes  the  true  rule 
to  be,  that  all  amendments  are  admissible,  and  will  not 
produce  these  effects,  unless  it  appear  from  the  record 
that  the  causes  of  action  are  different.  But  it  is  obvi- 
ous that  great  frauds  could  be  practised  with  impunity, 
undersuch  a  rule.  For  whenever  the  general  counts  are 
filed,  it  can  never  appear,  from  the  record,  what  the 
causes  of  action  were.  Perhaps  the  only  rule,  that 
can  be  extracted  from  the  authorities  is,  that  whenever 
a  plaintiff  has,  in  good  faith,  endeavored  to  secure  the 
claims  io  his  hands,  actually  due,  by  arrest  or  attach- 
ment, he  will  be  permitted  to  amend  his  writ  and  de- 
claration, if  they  be  reasonably  sufficient  to  indicate 
such  a  purpose,  without  losing  his  security,  but  not 
otherwise.  Undoubtedly,  if  a  large  attachment  be 
made,  and  demands  be  subsequently  purchased  or 
taken  by  the  plaintiff,  for  the  accommodation  of  a 
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friend,  ia  order  that  they  maj  be  secured  by  the  at* 
tachment,  that  would  be  a  fraud,  which  would  wholly 
vitiate  the  attachment ;  but  where  a  party  acts  in  good 
faith,  and  is  unable,  for  any  reason,  to  make  a  complete 
schedule  of  his  demands,  and  makes  an  attachment 
for  the  sole  and  honest  purpose  of  securing  such  de* 
mands,  it  is  not  just  that  he  should  lose  the  benefit  of 
his  diligence,  because  he  afterwards  filed  such  schedule. 
It  is  to  be  considered,  also,  that  the  Courts  seem  to 
have  contemplated  such  a  case,  by  authorizing  a  plain- 
tiff to  file  his  bill  of  particulars,  when  he  enters  his 
action,  instead  of  requiring  it  to  be  annexed  to  the 
writ  previous  to  the  service.  The  latest  case  upon  this 
subject  is  that  of  Whitwell  v.  Brighamj  19  Pick.  1 17, 
upon  the  authority  of  which  the  foregoing  observations 
are  founded. 

It  is  scarcely  necessary  to  add,  that  amendments  of 
matters  of  form,  and  even  of  substance  generally, 
subject  to  the  foregoing  limitations,  will  not  dissolve 
an  attachment  or  discharge  bail. 

The  terms  upon  which  amendments  are  granted,  are^ 
in  most  cases,  entirely  within  the  discretion  of  the 
Judge  who  allows  them.  In  the  case  of  variance  be- 
tween the  declaration  and  the  evidence  only,  it  is  pro- 
vided that  an  amendment  may  be  made  without  terms, 
Stat.  1839,  c.  151,  ^  1.  All  formal  amendments  are 
generally  allowed,  even  after  plea  in  abatement,  on 
motion,  upon  the  slightest  possible  terms,  and  if  they 
be  merely  captious  and  technical,  without  any  terms 
at  all.  As  to  substantial  amendments,  the  general  rule 
is,  that  the  opposite  party  shall  have  costs,  or  a  con- 
tinuance, at  his  election.  This  was  formerly  called 
the  ^<  common  rule,"  but  since  the  recent  legislation 
upon  the  subject,  it  has  become  very  uncommon  in 
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practice.  It  is  impossible  to  prescribe  any  general 
rule  upon  this  subject.  The  matter  must  be  left  to 
the  sound  discretion  of  the  Judge,  before  whom  the 
motion  is  made,  which  will  be  guided  and  governed  by 
the  peculiar  circumstances  of  the  case.  If  the  objec- 
tion be  made  during  the  triali  when  both  parties  are 
prepared  to  try  the  matter  in  controversy,  and  when 
a  captious  or  quibbling  objection  is  made,  which  does 
not  touch  the  merits  of  a  cause,  and  where  an  amend- 
ment would  not  prevent  a  fair  trial,  no  Judge  in  the 
Commonwealth  would  refuse  an  amendment  without 
imposing  any  terms  whatever.  In  other  cases,  how- 
ever, it  may  be  proper  to  impose  severe  terms.  Thus, 
in  the  case  of  Barker  v.  Burgess,  3  Met.  273,  an 
action  was  brought  on  a  promissory  note  against  the 
members  of  a  copartnership ;  it  appeared  in  evidence, 
that  a  part  of  the  consideration  was  for  the  private 
debt  of  one  of  the  members.  The  Court  allowed  the 
{daintiff  to  amend,  by  filing  his  account  against  the 
copartnership,  on  paying  the  defendant,  who  appeared 
and  contested  the  suit,  his  costs,  and  taking  no  costs 
up  to  the  time  of  the  amendment ;  and  for  the  reason, 
doubtless,  that  he  was  successful  in  his  defence,  upon 
the  merits  of  the  case,  upon  the  cause  of  action  as 
originally  set  forth. 
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CHAPTER   XIV. 

MOTIONS. 

If  there  be  any  defect  in  the  writi  declaration  or 
proceedings  of  the  plaintiff,  which  is  apparent  upon 
the  face  of  the  paper,  and  which  would  constitute  a 
good  cause  for  dismissing  the  action,  and  the  defend- 
ant choose  to  avail  himself  of  it,  it  may  be  done  on 
motion.  The  general  rule  is,  that  if  the  defect  is 
apparent  on  the  record,  the  defect  may  be  taken 
advantage  of  by  motion,  but  if  not,  by  plea  in  abate* 
ment.  Thus,  if  a  writ  be  not  indorsed,  when  it  is 
required  by  the  statute,  a  motion  may  be  made  to  dis- 
miss the  action.  All  motions  should  be  in  writing,  and 
should  state  the  particular  facts  upon  which  the  party 
rehes,  and  conclude  with  a  petition  that  the  CcMirt 
will  pass  the  order  prayed  for. 

All  motions  to  dismiss  an  action  for  any  defect, 
must  be  made  within  a  reasonable  time,  after  the  party 
has  appeared,  or  it  will  be  considered  that  the  ob- 
jection has  been  waived,  as  will  be  more  fully  stated 
in  the  chapter  on  Pleas  in  Abatement.  Motions  and 
pleas  in  abatement  stand  upon  substantially  the  same 
ground,  being  but  different  modes  of  effecting  the 
same  result. 

It  only  remains  to  state  some  of  the  cases,  in  which 
the  question  has  arisen,  whether  the  defect  be  ap- 
parent or  not.  It  would  seem  to  be  extraordinary  that 
such  a  question  should  ever  arise,  and  indeed  the  case 
is  very  rare  when  it  can  be  a  matter  of  doubt.  Want 
of  av  indorser,  (Haywood  v.  Maine^  18  Pick.  226,)  is 
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an  apparent  defect ;  so  if  the  death  or  other  disa- 
bility of  a  party  be  suggested  on  the  record  by  his 
counsel,  it  is  then  apparent,  but  not  unless  it  is  thus 
suggested.  Cutis  v.  Haskinsj  11  M.  R.  66 ;  Adams 
V.  Lelandj  7  Pick.  62.  The  return  of  the  officer  upon 
the  writ,  and  the  answer  of  the  trustee  are  matters  of 
record,  and  will  be  taken  notice  of  by  the  Court,  and 
whenever,  therefore,  the  return  of  the  one  or  the 
answer  of  the  other  shows  good  cause  for  the  dismis- 
sal of  the  action,  the  exception  may  be  taken  by 
motion.  Thus,  where  in  an  action  against  an  absent 
defendant,  no  other  attachment  was  made  than  of  pro- 
perty in  the  hands  of  a  supposed  trustee,  and  he  dis- 
charged himself,  the  action  was  dismissed  on  motion, 
though  personal  notice  had  been  given  to  the  princi- 
pal of  the  pendency  of  the  action.  Nye  v.  Ldscombe, 
21  Pick.  263 ;  Gardner  v.  Barker ^  12  M.  R.  36.  So 
in  Jacobs  v.  Mellen^  14  M .  R.  132,  where  it  appeared, 
on  striking  out  the  name  of  a  supposed  trustee,  that 
no  service  had  been  made.  Without  multiplying  illus- 
trations upon  this  point,  and  the  decided  cases  are 
nothing  more  than  illustrations  of  the  principle,  it  is 
conceived  that  a  motion  is  always  like  an  argument 
upon  an  agreed  statement  of  facts.  If,  upon  the 
papers  of  the  case,  it  is  clear  that  no  facts  stated  in 
them  can  be  properly  denied,  or  rather  if  the  party 
making  the  motion,  relies  upon  these  apparent  facts, 
it  is  a  proper  case  for  a  motion  ;  but  if  there  be  any 
fact  in  dispute,  the  defendant  must  allege  it  by^  plea, 
in  order  to  give  the  other  party  an  opportunity  to  tra- 
verse it. 

In  his  treatise  on  Practice,  Judge  Howe  laments 
(p.  213)  that  there  are  no  positive  rules  in  our  prac- 
tice, requiring  either  party  to  give  to  the  other  a 
16 
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certain  number  of  days'  noticei  either  by  copy,  as  in 
the  English  practice,  or  in  any  other  way,  of  his  hav- 
ing filed  his  pleadings,  or  any  papers  in  the  case,  or 
that  a  particular  motion  will  be  made.  In  this  regret 
I  am  very  far  from  sharing.  If  there  be  any  one 
thing,  in  which  the  beauty  and  simplicity  of  the 
Massachusetts  system,  as  contradistinguished  from 
the  English  system,  is  most  strikingly  manifested,  it  is 
the  absence  of  any  regulations  or  rules  upon  the  sub- 
ject of  motions.  In  the  country,  no  practical  diffi- 
culty whatever  is  experienced.  The  pleadings  and 
papers  are  required  to  be  filed  on  certain  days  of  the 
term,  and  no  Judge,  it  is  presumed,  will  permit  the 
rule  to  be  departed  from,  without  good  cause  shown, 
and  actual  notice  to  the  opposite  party.  Motions  are 
made  and  filed,  when  the  docket  is  called,  and  when 
the  attorney  of  each  party  is  or  should  be  present.  In 
the  county  of  Sufifolk,  where  the  docket  is  very  large, 
and  the  number  of  attorneys  very  great,  some  diffi- 
culty has  been  experienced  by  the  Judges ;  but  it  has 
been  obviated,  in  a  great  measure,  by  a  very  simple 
expedient.  The  forenoon  of  each  Monday  morning 
has  been  usually  assigned  for  the  hearing  of  motions, 
and  it  has  been  considered  notice  to  the  opposite 
party,  if  the  attorney  writes  his  name  merely  upon  the 
motion  book.  Thus  far,  this  simple  measure  has 
answered  well,  but  it  is  obviously  very  defective.  Let 
a  stated  time  be  fixed  for  motions,  and  let  each  at- 
torney, who  has  a  motion  to  make,  enter  something 
beside  his  name  in  a  ^<  motion  book,"  to  be  always 
accessible  to  the  bar,  and  in  sufficient  season,  at  least 
before  the  Saturday  of  each  week,  if  motions  are  to 
be  heard  on  Monday,  somewhat  in  this  form :  ''  In 
No.  256,  I  shall  move  to  dismiss  the  action.     John 
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Doe."  "  In  No.  222,  I  shall  move  for  a  continuaDce 
on  affidavit  filed.     George  Richards,"  &c.,  &c. 

After  this  censure  upon  the  English  Practice,  it  is 
but  just  that  some  account  should  be  given  of  it,  by  way 
of  justification  at  least.  Scarcely  a  step  can  be  taken 
there,  unless  a  copy  of  the  intended  motion  has  been 
served  upon  the  adverse  party,  and  the  decisions  upon 
the  time  and  manner  of  such  service  have  been  al- 
most as  numerous  as  they  have  been,  in  regard  to  the 
service  of  the  original  process.  It  is  a  simpler  and 
better  rule,  when  parties  have  been  once  served  with 
process,  and  have  actually  appeared  in  Court  by  their 
attorneys,  that  they  should  afterwards  conduct  the 
controversy  without  subjecting  their  clients  to  the  ex- 
pense of  copies  and  processes  and  services,  for  every 
motion  that  may  be  made.  Nothing  strikes  an 
American  lawyer,  as  being  more  ridiculous  than  the 
sixpenny  and  shilling  charges,  for  motions  and  copies 
and  services,  &c.  in  England.  No  such  charges  are 
known  in  American  practice. 

The  best  evidence  that  can  be  given,  that  no  rules 
upon  this  subject  are  required  is,  that  no  Court  in 
this  Commonwealth  has  ever  thought  it  advisable  to 
establish  any. 
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CHAPTER  XV. 

PLEAS  IN    ABATEMENT   AND   DEMURRER. 

Although  special  pleading  has  been  abolished  in 
Massachusetts,  by  Stat.  1836,  c.  273,  it  has  been 
determined,  that  parties  may  nevertheless  plead  in 
abatement.  Wilson  v.  Nevers^  20  Pick.  20.  Such 
pleas  must,  by  the  rules  of  the  Common  Pleas,  be 
filed  during  the  first  four  days  of  the  return  term  and 
not  afterwards,  in  all  counties  except  Suffolk,  where 
they  may  be  filed  during  the  first  four  days  of  the 
second  week  of  the  return  term.  It  has  been  de-> 
termined,  by  the  Common  Pleas,  that  all  motions  to 
dismiss  actions,  for  defects  that  would  be  cause  for 
abatement  if  pleaded,  shall  be  made  at  the  same 
times,  (January  Session,  1847) ;  and  the  same  rule 
has  been  substantially  promulgated  by  the  Supreme 
Court.  KUtredge  v.  Bancroft,  1  Met  508 ;  and  Si- 
monds  v.  Parker j  lb.  When  a  defendant  is  absent  from 
the  Commonwealth,  and  notice  is  given  to  him  pur- 
suant to  the  statutes,  he  may  plead  in  abatement 
within  the  first  four  days  of  the  term  when  he  is  sum- 
moned in.  Rohlnns  v.  HUl,  12  Pick.  569  ;  Rathbone 
V.  Rathbone^  4  Pick.  89.  The  rule  requiring  pleas  to 
be.  filed,  within  a  certain  time,  is  subject  of  course  to 
the  fiirther  limitation,  that  if  the. matters  of  abatement 
occur  during  the  pendency  of  the  suit,  they  may  be 
pleaded  at  the  next  term;  as  for  instance,  alien 
enemy,  where  war  has  been  declared  since  the  last 
continuance,  (Hutchinson  v.  Birch,  11  M.  R.  119); 
or  where,  in  a  writ  of  entry,  the  'tenant  is  ousted, 
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pending  the  suit,  by  a  stranger  having  a  better  title. 
Walcutt  V.  Spencer^  14  M.  R.  410. 

When  a  plea  in  abatement  is  properly  pleaded  and 
filed,  the  plaintiff  may  take  issue  upon  it,  demur  to 
it,  or  admit  it  to  be  true,  and  pray  for  liberty  to 
amend.  This  last  course  is  generally  pursued,  and  is 
expressly  authorized  by  the  Rev.  Statutes,  (c.  70,  ^  18 ; 
c.  100,  ^  1,)  when  the  non-joinder  of  other  persons 
as  defendants  is  pleaded.  In  this  case,  the  plaintiff, 
may  have  leave  to  insert  the  names  of  the  other  de- 
fendants, and  to  amend  his  declaration  accordingly, 
and  may  have  process  to  summon  them  in,  either  by 
arrest  or  by  attachment  of  property. 

In  other  cases,  however,  where  the  plaintiff  de- 
murs or  joins  issue,  it  is  most  material  to  ascertain 
whether  the  issue  be  joined  on  a  question  of  law  or  a 
question  of  fact.  Pleas  in  abatement  are  dilatory, 
and  are  not  favored  by  the  Courts ;  if,  therefore,  a 
defendant  plead  a  false  fact  in  abatement,  the  judg- 
ment against  him  is  peremptory ;  he  shall  not  be  per- 
mitted aflerwards  to  try  the  principal  question,  and 
thus  have  two  chances  of  success,  (Boston  Glass 
Manufactory  v.  LangdoUj  24  Pick.  49) ;  and  the  jury 
may  assess  the  damages,  and  the  defendant  will  not 
be  permitted  to  go  into  the  whole  defence,  as  upon 
the  general  issue.  lb.  But  if  the  issue  is  one  of  law, 
or  is  triable  by  the  record,  and  is  determined  against 
the  defendant,  the  judgment  is  respondem  ouster. 
Ocean  Ins.  Co.  v.  Portsmouth  Railway^  3  Met.  420 ; 
Otis  V.  Warren,  14  M.  R.  239.  Where  the  jury  did 
not  assess  the  damages,  on  such  plea,  as  they  should 
have  done,  a  new  trial  was  refused,  and  the  damages 
were  assessed  as  upon  default.  Frye  v.  Hinkley,  18 
Maine,  320. 

16* 
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Another  important  incident,  in  regard  to  the  effect 
of  a  plea  in  abatement  is^  that  since  the  Stat,  of  1840, 
c.  87,  the  judgment  of  the  Court  of  Common  Pleas, 
on  a  plea  in  abatement,  is  final,  and  cannot  be  carried 
before  the  Supreme  Court  by  appeal,  error  or  ex- 
ceptions. Browning  v.  Bancrofts  b  Met.  88 ;  Sawyer 
V.  Praity  9  Met  170.  Before  the  passing  of  this 
statute  it  had  been  held,  that  if  the  Common  Pleas 
refused  to  receive  a  plea  in  abatement  which  ought  to 
be  received,  and  the  defendant  was  therefore  obliged 
to  plead  to  the  merits,  the  Appellate  Court  would  af- 
ford him  redress,  (Rathbane  v.  Rathbone^  4  Pick.  89 ; 
Dana  v.  Staples,  21' Pick.  208) ;  and  such  is  doubdess 
the  rule  now,  where  such  pleas  are  improperly  rejected 
by  a  Justice  of  the  Peace,  in  cases  where  an  appeal 
is  allowed ;  but  by  that  Statute  the  right  of  appeal 
from  the  Common  Pleas  to  the  Supreme  Court,  on  all 
pleas  in  abatement,  is  taken  away,  and  to  this  extent 
therefore  the  decisions  cited  are  no  longer  applicable. 
When  a  case  is  removed,  at  the  first  term,  by  the  de- 
fendant, pursuant  to  the  Statute  of  1840,  c.  87,  a  plea 
in  abatement  may  be  filed  in  the  Supreme  Court  at 
the  term  at  which  the  action  is  entered.  Cdt  v. 
Partridge^  7  Met.  674.  Where,  however,  the  action 
has  been  removed  by  consent  of  parties,  at  a  term 
after  the  first,  pursuant  to  the  Satute  of  1844,  c.  102, 
it  can  hardly  admit  of  question  that  a  plea  in  abate- 
ment would  not  be  received  in  the  Supreme  Court, 
though  the  statute  provides  that  it  shall  be  tried  in 
that  Court,  in  the  same  manner  as  if  it  were  originally 
commenced  there. 

The  causes  for -which  writs  may  be  abated,  the  per- 
sons by  whom  such  pleas  may  be  pleaded,  &c.  belong 
to  a  treatise  on  pleading,  and  not  to  a  work  on  prac- 
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tice.  If  two  of  three  joint  promissors  of  a  note  are 
soed,  without  assigning  any  cause  for  the  omission  of 
the  third,  the  objection  can  be  taken  advantage  of 
only  by  plea  in  abatement.  Hughes  v.  LitUeJield,  18 
Maine,  400. 

Both  in  the  commencement  and  in  the  prosecution 
of  actions,  certain  irregularities  are  likely  to  happen, 
which  are  defined  to  be  ^^  the  want  of  adherence  to 
to  some  prescribed  rule  or  mode  of  proceeding ;  and 
it  consists,  either  in  omitting  to  do  something  that  is 
necessary  for  the  due  and  orderly  conducting  of  a 
suit,  or  doing  it  in  an  unseasonable  time,  or  improper 
maner.     1  Tidd,  512. 

The  application  to  set  aside  proceedings  for  ir- 
regularity, should  be  made  as  early  as  possible ;  or, 
as  it  is  commonly  said,  in  the  first  instance ;  and  when 
there  has  been  any  irregularity,  if  the  party  overlook 
it,  and  take  subsequent  steps  in  the  cause,  he  cannot 
afterwards  revert  back  to  the  irregularity  and  object 
to  it  Thus  if  there  be  a  defect  in  the  service  of  pro- 
cess, it  is  cured  by  appearance,  without  taking  ad- 
vantage of  the  defect ;  so  where  the  defendant  said, 
^^  it  is  all  right.  I  will  call  and  settle  the  debt  and 
costs.''  1  Man.  &  Ryl.  320.  Thus  it  has  been 
stated  already  that  the  want  of  a  seal,  or  proper  sig- 
nature, or  of  a  proper  indorser  to  a  writ,  and  nume- 
rous irregularities  in  the  course  of  procedure,  which 
do  not  go  to  the  merits  of  the  action,  are  cured  by 
the  defendants  pleading  to  the  merits,  or  taking  some 
steps  in  the  cause. 
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Demurrer. 

By  the  Statute  of  1836,  c.  273,  all  special  demur- 
ers  were  forever  abolished,  and  the  only  mode,  there- 
fore, of  taking  advantage  of  mere  formal  defects  in 
process,  is  by  motion  or  plea  in  abatement.  General 
demurrers  are  still  retained,  though  they  are  very 
rarely  resorted  to  in  practice.  Inasmuch  as  special 
pleading  is  also  abolished  by  the  same  statute,  and 
every  case  must  be  tried  upon  the  general  issue,  it 
follows  of  necessity,  that  a  general  demurrer  can 
never  be  filed  to  any  such  plea.  LitUefield  v.  Pratt^ 
8  Met.  287.  The  better  course  of  proceeding  by  a 
defendant,  and  one  which  is  expressly  recommended 
by  the  Supreme  Court  in  the  last  mentioned  case, 
when,  for  instance,  the  specifications  of  defence  are 
insufficient  in  law,  is  to  present  that  objection  to  the 
Court,  when  the  other  party  offers  to  prove  such 
facts,  and  to  obtain  a  distinct  ruling  thereon,  so  that 
exceptions  may  be  filed.  In  this  way,  all  the  rights  of 
the  parties  may  be  substantially  secured ;  and  it  is  be- 
lieved that,  in  most  cases,  it  will  be  the  most  con- 
venient mode  of  presenting  the  legal  questions  arising 
in  a  cause. 

Demurrers  to  declarations  must  be  filed  at  the  same 
time  that  pleas  in  abatement  are  required  to  be  filed. 
See  the  Rules  in  the  Appendix. 

As  demurrers  have  fallen  into  almost  entire  disuse, 
it  seems  only  necessary  to  add,  that  if  there  be  a 
demurrer  to  a  declaration,  and  judgment  be  for  the 
defendant,  the  Courts  will  generally  allow  the  plaintiff* 
to  amend  on  proper  terms ;  and  if  for  the  plaintifi*, 
he  will  generally  be  allowed  also  to  withdraw  the  de- 
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murrer,  apd  plead  over,  on  proper  terms ;  if  it  be  not 
allowed,  judgment  is  rendered  for  the  plaintiff,  and 
damages  are  assessed  by  the  Court  or  jury.  Howe, 
Prac.  221. 

Demurrers  to  evidence  are  scarcely  known  in  our 
practice.  The  Courts  have  an  important  discretion 
in  allowing  or  disallowing  them.  In  the  Jate  case  of 
Capdand  v.  N.  E.  Ins.  Co.^  22  Pick.  135,  the  subject 
was  fully  considered,  and  though  the  parties  had 
joined  in  the  demurrer,  a  new  trial  was  ordered. 
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CHAPTER  XVI. 

SET-OFF. 

Th£  right  of  set-off  was  unknown  to  the  common 
law.  It  was  introduced  into  the  English  practice  by 
the  Statute  of  4  Anne,  c.  17,  and  has  been  found  so 
useful  in  practice,  and  so  eminently  conducive  to  the 
equitable  administration  of  justice,  that  it  has  been 
greatly  enlarged  by  subsequent  statutes,  both  in  Eng- 
land and  America.  They  have  received  a  most  liberal 
construction  from  the  Courts,  in  both  countries,  and 
perhaps  in  nothing  is  the  flexibility  of  the  common 
law  more  strikingly  manifested,  than  in  the  facility 
and  the  extent  to  which  this  innovation  has  been 
carried. 

It  was  formerly  held,  with  great  strictness,  that  a 
defendant  who  had  a  good  claim  against  a  plaintiff 
must  resort  to  a  cross  action,  in  almost  all  cases.  The 
case  of  Dodge  v.  TilesUm^  12  Pick.  328,  is  a  leading 
case  upon  this  subject  in  this  Commonwealth.  In 
that  case,  the  Courts  say,  after  citing  several  authori- 
ties, that  in  an  action  by  a  factor  against  his  princi- 
pal, to  recover  a  general  balance,  the  plaintiff's 
negligence  in  selling  defendant's  goods  may  be  given 
in  evidence  in  mitigation  of  damages,  and  this, 
though  the  action  may  not  be  for  a  quantum  meruit^ 
and  that  they  will  adopt  the  more  liberal  rule,  as 
being  best  adapted  to  the  policy  of  the  law,  to  prevent 
a  multiplicity  of  actions.  The  question  again  came 
before  the  Court  in  Harrington  v.  Straiton^  22  Pick. 
510,  where  the  English  and  American  authorities  were 
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fully  reviewed  by  Dewey,  J.,  who  says,  in  delivering 
the  opinion  of  the  Court,  ^'  it  is  always  desirable  to 
prevent  a  cross  action  where  full  and  complete  justice 
can  be  done  to  the  parties  in  a  single  suit ;  and  it  is 
upon  this  ground,  that  the  Courts  have  of  late  been 
disposed  to  carry  to  the  greatest  length,  compatible 
wi^  the  legal  rights  of  the  parties,  the  principle  al- 
lowing evidence  in  defence  or  reduction  of  damages, 
to  be  introduced,  rather  than  to  compel  the  defendant 
to  resort  to  his  cross  action."  This  was  an  action 
on  a  promissory  note  given  in  exchange  of  horses. 
The  defendant  was  permitted  to  show  fraud  and  de- 
ceit in  the  exchange.  Such  is  the  general  principle 
adopted  by  the  Courts ;  its  application  to  particular 
cases,  will  be  shown  in  a  subsequent  part  of  the  pres- 
ent chapter. 

The  statutory  provisions  relative  to  set-off  are 
chiefly  contained  in  the  first  twenty-four  sections  of 
the  ninety-sixth  chapter  of  the  Revised  Statutes. 
They  may  be  briefly  stated  thus :  The  demand  in  set- 
off must  be  founded  upon  a  judgment,  or  contract 
express  or  implied,  and  for  a  sum  liquidated,  or  that 
may  be  ascertained  by  calculation,  belonging  to  the 
defendant  at  the  time  of  the  commencement  of  the 
suit ;  but  if  assigned  to  him,  and  he  had  given  notice 
of  the  ^gnment  to  the  plaintiff  before  the  com- 
mencement of  the  action,  he  may  use  it  in  set-off;  it 
is  allowed  in  all  demands  that  could  themselves  be  the 
subject  of  set-off;  if  there  are  several  plaintiffs,  the 
demand  must  be  due  from  all  jointly,  and  if  several 
defendants,  to  all  jointly,  (Williams  v.  Ocean  Ins.  Co.y 
2  Met.  303 ;  Fuller  v.  Wright,  18  Pick.  403 ;  Warren 
V.  Wells^  1  Met.  80)  ;  except  in  cases  where  there  is 
a  dormant  partner,  (Lord  v.  Baldwin,  6  Pick.  348)  ; 
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if  the  demand  in  suit  had  been  assigned,  the  defend- 
ant cannot  set  off  any  demand  acquired  after  notice 
of  such  assignment;  if  brought  by  one  person  in  trust 
for  another,  the  defendant  may  set  off  against  the 
cestui  que  trusty  as  if  he  were  the  party ;  so  of  demands 
against  a  testator  or  intestate,  in  suits  by  executors  or 
administrators,  but  not  against^ the  executor  or  ad- 
ministrator* 

The  set-off  must  be  filed  at  the  return  term  of  the 
writ,  but  the  Court  may  allow  it  to  be  filed  afterwards, 
and  the  defendant  must  give  written  notice  to  the 
plaintiff  or  his  attorney,  that  he  has  filed  it ;  it  roust 
be  as  particular  as  is  required  in  a  declaration,  and 
ipay  be  amended  Uke  a  declaration,  and  is  to  be  tried 
in  the  same  manner  as  if  an  action  had  been  brought 
upon  it ;  if  a  balance  appear  to  be  due  to  the  defend- 
ant, he  recovers  judgment  for  such  balance,  unless  the 
demand  has  been  assigned.  After  an  account  in  set- 
off has  been  filed,  the  plaintiff  cannot  discontinue 
without  the  consent  of  the  defendant. 

A  claim  for  damages,  upon  a  policy  of  insurance, 
for  an  alleged  loss,  when  it  is  denied  by  the  insurers, 
and  the  amount  of  which  is  wholly  unliquidated,  can- 
not be  made  the  subject  of  set-off.  St.  Louis  Ins. 
Co.  V.  Homer  J  9  Met.  40;  Eastman  v.  Foster,  8 
Met.  12.  To  an  action  brought  against  a  town  by  a 
collector  of  taxes,  the  defendants  were  allowed  to 
file  in  set-off  his  official  bond  as  such  collector,  (it 
being  signed  by  himself  and  sureties,  jointly  and  sev- 
erally,) in  order  to  recover  money  actually  received 
by  him  as  collector,  but  not  for  any  neglect  of  duty. 
Donelson  v.  Colerainej  4  Met.  430.  In  a  suit  by  the 
administrator  of  an  insolvent  estate,  the  defendant 
may  set  off  claims  for  unliquidated  damages ;  such  as 
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damages  occaatoned  by  the  negligence  or  nnsktlfol- 
nesa  of  an  attorney.  Phelps  v.  Bice^  10  Met  128. 
Tbe  Statute  of  ISSS^  c.  121,  provides,  that  in  an 
action  upon  a  promissory  note  payable  on  demand, 
t^  an  indorsee  against  the  promissor,  any  defence 
may  be  made,  that  would  be  legal  if  the  action  were 
brought  by  the  promissee.  A  judgment  recovered*, 
against  the  promissee  may  be  filed  in  set-off  to  an 
action  brought  by  an  indorsee,  on  such  a  note. 
Lewis  V.  Brocks,  9  Met  367«  Before  this  Statute 
was  enacted,  it  had  been  determined  that  a  set-off 
could  be  filed  in  an  action  brought  by  an  indorsee 
against  the  maker  on  a  discredited  note.  Sargent  v. 
&mthgate,  5  Pick.  312.  This  case  was  generally 
supposed  to  have  decided  that  the  maker  might  file 
in  set-off  a  negotiable  note  made  to  him  by  the  payee, 
b^&re  he  had  notice  that  the  note  in  suit  was  assigned ; 
but  that  question  was  distinctly  presented  to  the 
Court  in  the  case  of  Baxter  v.  Little,  6  Met  7,  where 
it  was  held,  that  the  maker  could  not  set  off  any 
claim,  in  such  case,  except  such  as  existed  at  the 
time  of  the  transfer  of  tlie  note  to  the  plaintifi',  al- 
though he  had  no  notice  of  such  transfer,  when  he 
acquired  the  claim.  The  language  of  the  Revised 
Statutes  (c.  96,  §  4,)  is  explicit  upon  this  point  <*  No 
demand  shall  be  set  off,  unless  it  existed  at  the  time 
of  the  commencement  of  the  suit,  and  then  belonged 
to  tbe  defendant.^  The  decision  in  Baxter  v.  Little, 
extends  the  principle,  in  the  oase  of  negotiable  notes, 
<^onsiderably  farther.  The  reasoning  of  the  Court  is, 
however,  conclusive.  ^^  A  note  does  not  cease  to  be 
negotiable  because  it  is  overdue.  The  promissee 
may,  by  his  indorsement,  still  give  a  good  title  to  the 
indorsee.''  After  a  note  has  become  due,  in  making 
17 
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payments  to  the  original  promiflsee,  or  in  fiirtber 
dealings  by  which  he  gives  him  a  credit,  he  has  no 
right  to  presume,  without  proof,  that  the  promissee  is 
still  the  holder  of  the  note.  In  Maine,  it  has  been 
held  that  in  a  suit  by  the  indorsee  against  the  maker 
of  a  promissory  note,  indorsed  when  overdue,  the 
latter  is  not  entitled,  by  the  statutes  of  that  State,  to 
set  off,  in  payment  thereof,  a  note  given  by  the 
promissee  to  a  third  person,  and  by  him  indorsed  to 
the  defendant  Call  v.  Chapman^  25  Maine,  128.  A 
debt  of  an  insolvent  intestate  which  falls  due  pend- 
ing an  action  by  the  administrator,  may  be  set  off  in 
*the  suit.  Bigelaw  v.  Fo^er^  2  Met.  266.  Taxes, 
being  neither  judgments  nor  contracts,  are  not  the 
subjects  of  sett-off,  under  the  provisions  of  the  Re- 
vised Statutes.    Peirce  v.  Boston^  3  Met.  520. 

One  of  the  statute  provisions  above  stated  is,  that 
the  set-off  must  be  due  to  the  party  in  his  awn  right. 
An  administrator,  therefore,  who  had  in  his  hands  a 
distributive  share  of  his  intestate's  estate,  belonging 
to  an  insolvent  debtor,  was  not  allowed  to  retain, 
against  the  debtor's  assignee,  for  the  purpose  of  pay- 
ing himself,  by  way  of  set-off,  a  debt  due  from  the 
debtor  to  himself  in  his  own  right.  Davis  v.  Newton^ 
6  Met.  537.  So  a  debt  due  from  the  distributee  to 
the  intestate,  cannot  be  set  off  against  the  distributive 
share  of  the  heir.  Hancock  v.  Hubbard^  19  Pick. 
167;  Procter  v.  Newhallj  17  M.  R.  9S.  But  in  an 
action  by  an  heir  for  a  distributive  share  decreed  to 
be  paid  to  him  by  the  Probate  Court,  the  adminis- 
trator may  set  off  a  debt  due  from  him  to  the  estate, 
lb.  81.  It  was  determined  by  one  of  the  Judges  of 
the  Common  Pleas,  and  no  exception  takeA,  that  the 
assignee  of  an  insolvent  estate  could  not  retain  a 
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dividend  due  to  a  creditor  to  pay  a  debt  due  from  such 
creditor  to  himself  pentonaliy.  To  this  effect  is  the 
case  of  Grew  v.  Burditt,  9  Pick.  265.  • 

When  one  is  summoned  as  trustee^  he  is  expressly 
authorized,  by  Rev.  Statutes,  c.  109,  §  36,  to  retain, 
by  way  of  set-off,  all  his  demands  against  the  princi- 
pal. ViThen  one  attached  the  property  of  his  debtor, 
and  caused  it  to  be  sold,  without  conforming  to  the 
requirements  of  the  statutes,  and  became  himself  the 
purchaser,  and  was  summoned  as  the  trustee  of  the 
debtor,  he  was  charged  and  not  allowed  to  set  off  the 
debt  due  to  him  from  the  debtor.  If  he  coujd  have 
been  permitted  to  make  such  set-off,  he  could  have 
got  possession  of  his  debtor's  property,  under  color  of 
legal  proceedings,  but  without  conforming  to  the 
requisitions  of  the  law,  and  thus  availed  himself  of 
such  unauthorized  possession,  to  the  same  extent  as  if 
he  had  taken  and  sold  it  in  conformity  to  law.  AUen 
V.  Hall,  5  Met.  263.  To  the  same  effect  is  the  case 
of  Jaryfis  v.  Rodgers,  15  M.  R.  389. 

The  provisions  of  the  Revised  Statutes  are  so  full 
and  explicit,  that  it  becomes  unnecessary  to  cite  nu- 
merous decisions  made  upon  this  subject,  before  they 
were  enacted.  They  have  adopted,  in  this,  as  in  many 
other  cases,  the  principles  of  the  decided  cases,  and 
in  others  repealed  them,  if  that  term  can  be  applied, 
with  propriety,  to  judicial  decisions.  There  are  only 
two  other  special  provisions,  which  it  seems  necessary 
to  cite.  The  first  is,  where  a  defendant  has  died,  and 
the  officer  has  received  or  paid  over  to  the  creditor 
the  proceeds  of  property  attached,  and  an  action  is 
brought  against  one  or  the  other,  neither  can  be  al- 
lowed to  set  off  any  demand  he  may  have  against  the 
executor  or  administrator  or  the  estate,  c.  90,  ^  109. 
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The  second  b,  that  when  a  writ  of  review  is  brought, 
m  an  action  in  which  a  set-off  is  filed,  the  original 
defendant  is  to  be  considered  as  a  plaintiff  in  other 
actions,  so  far  as  it  respects  the  damages,  c.  99,  § 
16- 

Set-off  of  Judgments.  —  When  an  action  is  brought 
in  this  State  by  a  person,  who  is  not  an  inhabitant  of 
it,  against  a  person  here,  the  defendant  may  com- 
mence an  action  against  him,  and  the  two  judgments 
may  be  offset*  Where  there  are  several  defendants^ 
each  may  bring  a  cross  action,  and  may  oflset  the 
judgment  he  shall  recover,  in  the  same  manner,  as  if 
the  first  judgment  had  been  against  himself  alone,  c« 
90,  ^  60.  In  all  the  cases  in  which  neither  a  set-off 
nor  a  defence  equivalent  to  it  are  admissible,  and 
where,  therefore,  a  defendant  must  resort  to  a  crosa 
action,  there  is  always  power  in  the  Court  to  withhoU 
judgment,  until  the  defendant,  if  he  will  use  due  difi^ 
gence,  shall  obtain  a  judgment  on  his  cause  of  action ; 
after  which,  one  judgment  may  be  set  off  against  the 
other,  or  one  execution  may  balance  the  other.  Ad* 
ants  v.  Mannings  17  M.  R.  In  all  cases  in  which  a 
party  may  file  a  set-off,  he  is  not  obliged  to  avail  him* 
self  of  this  privilege,  (Minor  v.  Walter^  17  M.  R. 
237) ;  but  may  commence  an  action  for  his  demand* 
When  it  is  doubtful,  therefore,  whether  such  demand 
can  be  filed  in  set-off,  or  be  received  as  a  defence  to 
the  action,  it  is  expedient  for  the  defendant  immedi* 
ately  to  commence  a  separate  action,  so  that  he  may 
recover  judgment  at  the  same  time  with  the  first 
plaintiff.  If  the  attempt  should  be  made,  to  make  such 
matter  a  defence  to  the  original  action  and  fail,  the 
Court  might  not  order  a  continuance  of  the  cause,  in 
order  to  enable  the  defendant  to  bring  an  action  and 
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recover  judgment,  and  thus  irreparable  injury  might 
be  sustained.  It  is  highly  expedient,  therefore,  in 
doubtful  cases,  to  bring  a  separate  action,  and  to 
prosecute  it,  pari  passuj  with  the  original  suit.  Unless 
in  very  extraordinary  cases,  when  judgments  in  cross 
actions  are  recovered,  the  Court  will,  as  a  matter  of 
course,  order  one  judgment  to  be  set  off  against  the 
other,  and  an  execution  to  issue  for  the  balance  only. 
In  Winslow  v.  Hathaway ^  1  Pick.  211,  the  original 
plaintiff  obtained  an  execution  improperly,  upon 
which  the  defendant  was  arrested,  and  this  action 
was  brought  for  the  trespass,  and  the  defendant  in 
the  original  suit  recovered  the  whole  amount  paid  by 
him  in  discharge  of  the  execution.  But  before 
judgment  was  rendered,  the  original  action  was 
brought  forward,  and  the  two  judgments  were  set  off 
against  each  other.  The  same  course  was  pursued 
in  Rider  v.  Ocean  Ins.  Co.  22  Pick.  210.  So  the 
judgments  of  different  Courts  may  be  set  off,  subject 
to  the  attorney's  lien.  Hooper  v.  Brundage^  22 
Maine,  460. 

It  only  remains  to  inquire  in  what  cases,  and  for 
what  reasons  the  Court  will  refuse  to  set  off  one  judg- 
ment against  another.  The  Courts  will  follow  out  the 
spirit  of  the  statute,  which  requires  that  the  parties 
shall  be  the  same,  in  order  to  allow  demands  to  beJUed 
in  set-off,  and  that  they  shall  prosecute  in  the  same 
right  and  capacity.  All  the  statute  provisions  in  regard 
to  the  filing  of  demands  in  set-off,  may  be  regarded  as 
applicable  to  setting  off  judgments,  except  so  far  as 
the  right  to  set  off  judgments  is  extended  by  the  Re- 
vised Statutes.  Where  there  are  several  defendants, 
one  of  them  cannot  file  his  individual  demand  in  set-off 
against  the  plaintiff;  but  he  may  bring  an  action  and 
17* 
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recover  judgment,  and  have  his  judgment  set  off, 
(c.  90,  ^  50) ;  and  this  is  the  proper  mode  of  proce- 
dure, whenever  there  are  several  defendants  who  have 
individual  claims.  fVarren  v.  fVellsj  1  Met  80.  So 
where  the  nominal  parties  are  different,  but  the  parties 
are  the  same  in  interei^t,  a  set-off  will  be  allowed. 
Moody  V.  Fowle^  6  GreenL  R.  415. 

Thus,  where  the  demand  was  assigned^  on  which 
one  of  the  judgments  was  rendered,  a  set-Kiff  was  not 
allowed  of  one  judgment  against  the  other.  Make- 
peace V.  Coatesj  8  M.  R.  451.  In  Greene  y.  HaUJtj  12 
M.  R.  195,  the  set-off  was  allowed  because  the  as- 
signee had  previous  notice  of  the  demand  upon  which 
the  judgment  was  founded. 

In  an  action  upon  a  probate  bond,  in  the  name  of 
the  Judge  of  Probate,  for  the  benefit  of  a  legatee, 
against  an  executor,  a  judgment,  recovered  by  the  ex- 
'  ecutor  in  his  individual  capacity,  against  the  legatee, 
was  set  off.  Barret  v.  Barret^  8  Pick.  942.  So  where 
a  plaintiff  recovered  a  judgment  against  an  adminis- 
trator for  costs,  and  the  administrator  recovered  judg- 
ment against  the  same  party,  the  judgments  were  set 
off.  Jones  V.  Carpenter^  9  Met.  509.  In  most  cases, 
as  stated  in  the  chapter  on  Costs,  judgment  for  costs 
is  rendered  against  an  administrator,  de  bonis  propriis. 
In  Hutchins  v.  Riddle^  12  N.  H.  464,  where  certain 
demands  could  not  be  filed  in  set-off,  the  Court  ordered 
the  action  to  be  continued,  until  judgment  could  be 
recovered,  so  that  the  two  judgments  might  be  set  off, 
because  the  equity  of  the  case  seemed  to  require  it 
Shajdey  v.  Bellows,  4  lb.  351 ;  14  J.  R.  63;  Adams 
V.  Manning,  17  M.  R.  178  ;  Rider  v.  Ocean  Ins.  Co. 
20  Pick.  259. 

Generally,  the  costs  are  not  allowed  to  be  set  off, 
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(LUtie  V.  Roigers^  2  Met.  478,)  in  order  to  protect  the 
lien,  which  is  given  to  an  attorney  for  hb  feea  and  di6* 
buraeraents,  by  Rer.  Stat.  c.  8&,  ^  28 ;  Rider  y.  Ocean 
Ins.  Co.  22  Pick;  210 ;  Barret  v.  Barret,  8  lb.  342. 

Setoff  of  Executions,  ^^yfhtnever  jadgments  are 
recovered  at  the  same  term,  in  cross  actions,  the  at^ 
tomeys  will  see  of  course  that  the  judgments  are  set 
ofi^  by  order  of  the  Court ;  but  there  may  be  cross 
actions  pending  in  different  Courts,  or  judgments 
may  be  rendered  at  different  times,  and  this  course 
cannot  therefore  be  taken.  The  Revised  Statutes 
have  therefore  provided,  (c.  97,  §  74-76,)  that  exe- 
cutions between  the  same  parties  may  be  set  off;  that 
the  debtor  may  deliver  his  execution  to  the  same  offi- 
cer who  holds  the  other  execution,  and  he  shall  set  off 
one  against  the  other,  though  the  last  execution  may 
not  be  directed  to  him,  but  with  substantially  the  same 
limitations  that  are  established  in  regard  to  filing  de- 
mands in  set-off,  viz.,  that  the  parties  shall  be  in  the 
same  capacity  and  trust ;  that  the  sum  shall  not  have 
been  assigned  before  the  creditor  in  the  second  execu- 
tion became  entided  to  the  sum  due  thereon ;  that  it 
shall  not  apply  to  the  case  where  there  are  several 
creditors  or  debtors  in  one  and  not  in  the  other ;  nor 
to  so  much  of  the  first  execution  as  may  be  due  to  the 
attorney  in  the  suit  for  his  fees  and  disbursements. 

There  is  an  obvious  difficulty  in  setting  off  execu- 
tions, for  the  want  of  any  competent  authority  to  de- 
termine the  questions  that  may  arise  when  the  demand 
18  made.  In  Leathers  v.  Case,  24  Maine,  351,  the 
Court,  alluding  to  this  difficulty,  say  :  <<  It  may  be  that 
officers  may  find  themselves  in  some  degree  of  per- 
plexity, occasionally,  in  reference  to  the  rights  of  the 
parties  in  such  cases ;  but  when  they  do,  if  their  ap- 
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prehensions  of  danger  from  proceeding  shall  appear  to 
be  reasonable,  security  may  be  required,  to  indemnify 
them  from  the  consequences  of  their  proceeding  to  act ; 
and  if  they  shall  refuse  to  act,  upon  being  so  indemni- 
fied, they  must  do  it  at  their  peril ;  and  so  also  if  they 
refuse  to  act,  without  giving  notice  of  such  reasonable 
apprehension  of  danger  to  the  injury  of  the  creditor. '' 
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CHAPTER  XVII. 

BILL  OP  PARTICULARS. 

In  all  actions  of  assumpsit  for  goods  sold,  &c.,  the 
plaiDtiff  is  required  to  file  a  bill  of  particulars,  at  the 
time  of  entering  his  action,  on  penalty  of  being  allowed 
no  costs  until  it  is  filed,  unless  the  Court,  for  good 
cause,  shall  grant  an  extension  of  the  time.  In  all  other 
actions,  a  bill  of  particulars  may  be  ordered  by  the 
Court,  on  motion,  when  it  appears  necessary.  The 
rules  of  both  Courts  upon  this  subject  are  substantially 
the  same.     See  Appendix. 

The  practice  of  requiring  such  particulars  is  compar- 
atively of  modern  date,  and  probably  attributable  to 
the  adoption  of  general  indebitatus  and  quafUum  meruit 
counts,  which  are  also  comparatively  of  modern  date, 
and  not  to  be  found  in  the  ancient  entries ;  as  we  find 
that  declarations  for  even  the  most  ordinary  services 
and  works  were  formerly  special.  Osborne  v.  Rod^ers^ 
1  Saund.  264.  It  is  observable  that  common  counts, 
as  for  goods  sold,  or  for  work  and  materials  founds 
may  and  frequently  do  embrace  numerous  transactions 
that  took  place  at  different  times  and  upon  different 
contracts,  wholly  independent  of  each  other,  and  of 
which  the  form  of  the  declaration  affords  the  defend* 
ant,  in  fact,  no  information.  It  has,  therefore,  since 
the  introduction  of  those  counts,  and  principally  to  pre« 
vent  inconvenience  and  surprise  from  them,  been  the* 
practice  for  the  Judge,  on  motion  of  the  defendant,  if 
it  be  made  in  a  reasonable  time  before  trials  to  order 


202  PRACnCE.  [CH.  XVII. 

the  plaintiff  to  file  a  bill  of  particulars.  3  Chitty, 
Gen.  Prac.  612. 

A  bill  of  particulars  should  give  as  much  infarmatum 
as  a  special  declaration ;  and  as  an  insufficient  declara- 
tion is  a  proper  ground  of  nonsuit,  so  is  an  insufficient 
bill  of  particulars.  Babcock  v.  Thompson^  3  Pick. 
446.  As  the  Courts  have  no  power  to  compel  a  party 
to  be  nonsuit,  it  is  more  correct  to  say,  that  in  such 
case  they  will  order  the  action  to  be  dismissed.  If  a 
party  neglect  to  file  specifications  of  defence,  accord- 
ing to  an  order  of  the  Court,  or  according  to  the  gen- 
eral rule,  the  Court  cannot  order  him  to  be  defaulted. 
The  only  effect  of  his  non-compliance  with  the  rule  or 
order  is,  that  he  will  be  confined  to  such  matters  as 
may  strictly  be  given  in  evidence  under  the  general 
issue.  It  is  otherwise  in  case  of  neglect  to  file  a  bill 
of  particulars,  for  the  reason,  that  it  is  as  impossible  to 
proceed  to  a  trial  without  a  bill,  as  without  a  declara- 
tion. If  the  bill  is  insufficient,  the  defendant  should 
move  that  it  be  suppressed,  or  for  Airther  particulars ; 
he  cannot  lie  by,  until  the  trial,  and  then  object  to 
them  for  vagueness  or  generality.  Robinson  v.  fVads^ 
worth,  8  Met.  67. 

The  date  of  the  items  should  be  given  in  the  bill, 
with  as  much  accuracy  as  possible.  Where  there  has 
been  an  account  current,  and  payments  have  been 
made,  for  which  the  party  means  to  give  credit,  it  has 
been  held,  {MUchM  v.  Wrighty  1  £sp.  280,)  that  the  bill 
should  contain  the  items  both  of  debt  and  credit ;  but 
Chitty  says,  (3  Gen.  Prac.  617,)  that  this  principle,  if 
tenable,  is  not  observed  in  practice,  and  it  probably  only 
•means,  that  where  a  plaintiff  sues  for  a  balance  due, 
he  should  furnish  particulars  both  of  debt  and  credit. 

After  the  bill  of  particulars  is  furnished,  the  plaintiff 
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cannot,  upon  trial  of  the  action,  contradict  it,  or  give 
evidence  of  any  demand  not  contained  in  it,  unless 
specially  declared  upon  in  some  count  of  the  declara- 
tion. The  bill,  in  fact,  becomes  a  part  of  the  declara- 
tion ;  as,  where  the  bill  of  particulars  stated  the  plain- 
tiff's demand  to  be  for  goods  sold  and  delivered  to  the 
defendant,  the  plaintiff  was  not  allowed  at  the  triaI,to 
give  evidence  of  goods  sold  by  the  defendant,  as  agent 
for  the  plaintiff,  (Holland  v.  Hopkins,  2  Bos.  &  Pul. 
R.  243) ;  so,  where  the  particular  was  of  a  promissory 
note  only,  and  when  the  note  was  produced  at  the 
trial,  it  was  found  to  be  written  on  an  improper  stamp, 
the  Court  held  that  the  plaintiff  was  precluded  from 
resorting  to  his  money  counts.  fVade  v.  Beasley^  4 
Esp.  R.  7.  But  under  such  particular,  after  proving 
the  due  execution  of  the  note,  the  plaintiff  may  recover 
interest  upon  it.    Blake  v.  Lawrence^  lb.  147. 

Where  the  plaintiff's  particular  stated  various  sums 
of  money  due  by  the  defendant,  but  some  of  which 
were  in  fact  owing  from  the  delendant  and  his  partner, 
and  not  from  the  defendant  alone,  and  the  defendant 
pleaded  the  non-joinder  in  abatement,  the  plaintiff  was 
not  allowed  to  give  evidence  of  those  due  from  the 
defendant  solely,  because  they  were  not  distinguished 
from  others,  in  the  bill  of  particulars.  Colson  et  al.  v. 
Jdby,  1  Esp.  R.  452. 

But  where  one  of  the  several  joint  debtors  is  sued 
alone,  he  must  plead  the  non-joinder  in  abatement,  and 
cannot  take  advantage  of  it  upon  trial ;  and  if  he  plead 
in  bar,  the  bill  of  particulars  may  run  against  him 
alone,  without  mentioning  his  co-debtors.  Gay  v.  Gay, 
9  Cow.  R.  44. 

The  object  of  this  strictness  is,  to  prevent  the  oppo- 
site party  from  being  deceived  or  misled,  as  to  the 
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demands  which  the  plaintiff  may  attempt  to  prore 
against  him,  at  the  trial,  and  that  the  defendant  may 
be  prepared  to  meet  the  subject  matters  of  the  action 
against  him.  A  mistake,  therefore,  not  calculated  to 
deceive  or  mislead  him,  will  not  be  deemed  material. 
Mlwood  ▼.  Walter  J  2  Taunt.  R.  224.  Thus  in  the  case 
last  cited,  where  a  mistake  was  made  in  the  date  of 
one  of  the  items ;  so,  where  a  payment  was  made  on 
accoant  of  the  defendant  to  A.,  which  was  stated  in 
the  particular  to  have  been  made  to  B.,  Lord  Ellen- 
borough  said  he  should  hold  it  to  be  immaterial,  unless 
the  defendant  would  make  affidavit  that  he  was  misled 
by  the  particular.  Day  et  al.  v.  Bower ^  1  Camp.  R. 
69,  note.  In  like  manner,  where  in  debt  for  rent,  the 
plaintiff  in  his  particular,  described  the  premises  as 
being  in  a  different  parish  from  that  in  which  they 
really  were,  the  Court  held  the  mistake  to  be  immate- 
rial, as  the  defendant  could  not  have  been  misled  by 
it.  Davies  v.  Edwards^  3  Maule  &  Sel.  R.  380.  So  a 
variance  between  the  amount  of  rent  demanded,  in 
the  bill  of  particulars,  and  that  proved  to  be  due,  was 
hdden  not  to  be  material.  Tenny  d.  Gibbs  et  al.  r. 
Moodyj  3  Bing.  R.  3. 

But  it  is  otherwise  where  tbe  variance  is  material, 
or  calculated  to  mislead  ;  thus  it  was  holden,  that  evi- 
dence could  not  be  given  of  work  done  in  one  year^ 
where  the  date  in  the  bill  was  the  Jirst  of  April  in  the 
"next  year.    2  Paine  &  Duer,  Prac.  154. 

Although  the  plaintiff  is  confined  in  his  proof,  to 
the  items  contained  in  his  bill  of  particulars,  yet  if  it 
appear  from  tbe  defendant's  own  showing,  that  the 
plaintiff  is  entitled  to  recover  for  items  not  included  in 
the  bill,  he  shall  recover  for  such  items.  Hurst  v. 
fVatkins,  1  Camp.  R.  68 ;  fVUliams  v.  Allen,  7  Cow. 
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R.  316.  So  where  the  plaintiff  declared  upon  three 
bills  of  exchange,  but  sought  bj  his  particular,  to  re- 
cover on  the  bill  set  out  in  the  first  count  only,  it  was 
holden,  that  he  might  give  the  other  bills  in  evidence, 
to  prove  a  collateral  matter,  namely,  the  partnership  of 
the  defendants.  Duncan  v.  Hill  et  al.^  2  B.  &  6.  Rep. 
682. 

A  bill  of  particulars  is  amendable  like  a  declaration, 
(Babcock  v.  Thompson^  3  Pick.  R.  446) ;  and  these 
amendments  are  entirely  in  the  discretion  of  the  Court, 
and  will  be  allowed,  as  in  other  cases,  where  the  so 
doing  will  further  the  ends  of  justice.  Spawn  v. 
VeedcTj  4  Cow.  R.  603.  And  the  plaintiff  has  been 
allowed  to  amend  his  particular,  after  having  been 
nonsuited,  and  to  go  to  a  new  trial.  Holland  v.  Hop- 
kins,  2  Bos.  &  Pul.  R.  245  ;  Babcock  v.  Thompson^  3 
Pick.  R.  446.  An  insufficiency  of  a  particular,  in  any 
respect  in  which  it  might  have  been  rectified,  if  the 
objection  had  been  made  earlier,  cannot  be  objected  to 
on  the  trial.  Lovelock  v.  Cheveley^  1  Holt,  N.  P.  R. 
652. 


18 
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CHAPTER  XVIII. 

SPECIFICATIONS    OF   DEFENCE. 

The  Statute  of  1836,  c.  273,  which  abolished  spe- 
cial pleading,  and  required  that  all  cases  should  be  tried 
upon  the  general  issue,  authorized  the  Courts  to  pass 
such  general  and  special  rules  and  orders  respecting 
matters  intended  to  be  given  in  evidence  by  either 
party,  as  should  be  necessary  to  prevent  surprise,  and 
to  afford  opportunity  for  preparation  for  trial.  In  pur- 
suance of  this  authority,  the  same  rules,  substantially, 
have  been  adapted  by  both  Courts.  Rules  of  the 
Common  Pleas,  39,  et  seq. ;  Supreme  Court,  54,  et  seq. 

As  the  abolition  of  special  pleading  has  effected  a 
complete  revolution  in  the  practice  of  law,  it  becomes 
important  that  the  effect  of  the  new  rules,  which  are 
intended  to  regulate  the  new  system  of  practice,  should 
be  well  understood  by  the  profession.  It  has  been 
found,  thus  far,  that  they  have  occasioned  much  trouble 
to  the  counsel  and  the  Courts,  attributable,  no  doubt, 
in  some  measure,  to  the  abolition  of  an  old  and  the 
establishment  of  a  new  system,  but  not  to  that  cause 
alone.  Specifications  are  sometimes  not  filed  within 
the  time  required,  or  not  filed  at  all,  and  when  filed, 
are  objected  to  as  insufficient,  and  the  objections  being 
generally  well  founded,  delays  take  place  in  the  trial 
of  causes,  and  all  the  inconveniences  are  experienced, 
which  uniformly  flow  from  the  negligent  and  slovenly 
performance  of  professional  duty. 

The  rule  of  the  Court  of  Common  Pleas  requires  that 
all  specifications  of  defence,  which  contain  any  specific 
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and  substantive  matter  of  discharge  or  avoidance  of  the 
action,  shall,  in  all  cases,  which  are  continued  at,  the 
first  term,  be  filed  on  or  before  the  second  day  of  the 
second  term.  Rules  93,  40.  It  is  usual,  in  all 
other  cases,  to  pass  a  general  order,  if  the  state  of  the 
docket  require  it,  that  all  specifications  of  defence 
shall  be  filed  on  a  day  named,  and  to  make  special 
orders  on  the  subject,  on  the  calling  of  the  docket,  upon 
motion.  If  the  orders  be  not  complied  with,  it  is  com- 
petent for  the  Court  to  enlarge  the  time  on  appli- 
cation ;  but  if  they  are  not  complied  with  at  all,  if  no 
specifications  of  defence  are  filed,  the  defendant  sub- 
jects himself  to  no  other  penalty,  than  being  strictly 
confined  to  a  trial  under  the  general  issue.  When- 
ever, therefore,  the  plaintiff* 's  attorney,  on  examining 
the  docket  or  the  papers,  finds  that  no  specification  of 
defence  has  been  filed  within  the  time  limited  by  any 
general  or  special  rule  or  order  of  the  Court,  he  should 
prepare  himself  for  a  trial  upon  the  general  issue,  but 
is  not  bound  to  meet  or  prepare  for  any  anticipated 
matter  of  avoidance  or  discharge. 

What  is  matter*  '^  in  discharge  or  avoidance,"  has 
been  the  subject  of  frequent  discussion  at  nisi  prius^ 
though  few  cases  upon  the  point  have  been  deter- 
mined by  the  whole  Court.  The  older  members  of  the 
bar,  who  formed*  their  habits  of  practice  under  the 
system  of  special  pleading,  were  slow  to  understand 
the  full  force  of  the  rule.  Under  that  system,  usury, 
duress,  license,  soil  and  freehold,  could  be  given  in 
evidence  under  the  general  issue.  It  was  quite  com- 
mon, besides,' in  statutes  passed  from  time  to  time,  to 
provide,  that  certain  specified  matters  might  be  given 
in  evidence  under  the  general  issue ;  and  it  was  ac- 
cordingly  supposed  at  first,  that   the  rule   did    not 
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require  that  such  matters  should  be  specified.  But  the 
object  of  the  rule  is  to  require^a  defendant,  in  all 
cases,  to  state  hi^  grounds  of  defence,  so  fully,  that 
the  opposite  party  may  have  notice  of  what  he  intends 
to  offer  in  evidence,  and  that  the  Court  may  also  see 
upon  what  facts  the  parties  are  at  issue.  The  same 
strictness  that  is  justly  required  of  a  plaintiff  in  respect 
to  the  fulness  of  his  bill  of  particulars,  may  well  be 
exacted  from  a  defendant  in  regard  to  his  specifi* 
cations  of  defence.  If  a  defendant,  in  an  action 
against  him  by  a  corporation,  plead  the  general  issue 
alone,  he  will  not  be  permitted  to  deny  the  existence 
of  the  corporation,  but  must  specify  it.  Christian  So- 
ciety in  Plymouth  v.  Macomber,  3  Met.  235 ;  Society 
in  Newburyport  v.  Currier ^  lb.  417.  To  a  writ  of 
entry,  the  tenant  pleaded  the  general  issue,  and  it 
was  held  to  amount  to  an  admission  that  he  was  in 
possession  of  the  premises,  when  the  action  was  com* 
menced,  and  that  he  was  estopped,  by  his  plea,  to 
deny  the  fact,  unless  he  specified  that  as  one  ground 
of  defence.  Washington  Bank  v.  Broton,  2  Met.  293. 
The  defendant  is  not,  under  this  rule,  required  to 
specify  matter  to  be  offered  in  evidence,  by  way  of 
rebutting  the  evidence  introduced  by  the  other  party. 
Picker  V.  Chreenj  8  Met.  137.  It  was  determined  by 
the  whole  Court  of  Common  Pleas,  at  the  January 
session,  1847,  that  where  a  defendant,  in  an  action  of 
trover,  offered  to  show  title  in  himself  by  purchase,  it 
must  be  specified,  and  could  not  otherwise  be  re« 
ceived. 

The  rule  adopted  by  the  Judges  of  England  is  cal- 
culated to  solve  most  of  the  difiiculties,  that  may 
arise  in  detecmining  what  are  properly  ^^  matters  in 
dis(iharge  or  avoidance,"  and  will  doubtless  be  acted 
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upon  by  the  Courts  of  this  CommoQwealth.  It  is  as 
follows,  viz:  s 

'*  3d.  In  every  species  of  assumpsit,  all  matters  in 
eonfession  or  avoidance,  including  not  only  those  by 
way  of  discharge,  but  those  which  show  the  trans- 
action to  be  either  void  or  voidable  in  point  of  law, 
on  the  ground  of  fraud  or  otherwise,  shall  be  specially 
pleaded ;  ex  gr.  infancy,  coverture,  release,  payment, 
performance,  illegality  of  consideration,  either  by 
statute  or  common  law,  indorsing,  accepting,  &c. 
bills  or  notes  by  way  of  accommodation,  set-off,  mu- 
tual credit,  unseaworthiness,  misrepresentation,  con- 
cealment, deviation,  and  various  other  defences  must 
be  pleaded."  —  Bosanquet's  New  Rules  of  Pleading, 
p.  49,  et  seq. 

When  specifications  have  been  filed,  they  should  be 
examined  by  the  plaintiff's  attorney,  and  if  they  be 
objectionable  for  insufficiency  or  generality,  they 
should  be  objected  to,  at  such  reasonable  time  before 
the  trial,  as  will  enable  the  defendant  to  amend  them. 
If  they  be  not  objected  to  before  the  trial,  the  party  may 
give  in  evidence  the  particulars  of  that  which  is  therein 
stated  generally.  Robinson  v.  fVadsioorth,  8  Met.  67. 
The  rule  of  practice,  in  this  respect,  is  the  same  in 
England,  New  York,  and  Massachusetts.  Whenever, 
therefore,  a  specification  contains,  as  in  the  case  cited, 
a  general  allegation  of  fraudulent  conduct,  the  plain- 
tiff should  always  move  that  it  be  suppressed,  if  he 
would  avoid  being  surprised  at  the  trial. 

In  regard  to  the  mode  of  drawing  up  specifications 
of  defence,  no  general  rules  have  been  promulgated, 
nor  have  any  forms  been  yet  published  in  this  Com- 
monwealth. In  Brickett  v.  Darw,  21  Pick.,  the  Court 
say,  ^^  a  notice  of  special  matter  to  be  given  in  evi- 
18* 
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dence  under  the  general  issae  mast  contain  as  distinct 
an  allegation  of  the  grounds  of  4ie  defence,  as  would 
be  stated  in  a  specific  plea,  though  it  need  not  have 
the  technicality  of  a  special  plea."  If  this  direction 
were  adhered  to,  and  the  old  books  on  pleading  con- 
sulted, before  drawing  up  such  specifiations,  as  they 
should  be  — for  they  are  models  of  neatness  and  per* 
spicuity  —  there  would  be  fewer  motions  made  to 
suppress  or  amend  them.  Some  specifications  of  de- 
fence, that  I  have  seen,  were  amongst  the  most  extra- 
ordinary productions  of  the  human  intellect.  They 
went  on  to  state,  in  voluminous  detail,  the  evidence 
intended  to  be  ofiered  in  defence.  Others  went  to 
the  opposite  extreme,  and  filed  the  general  issue,  and 
then  stated  that  they  should  prove  in  defence,  <*  accord 
and  satisfaction,"  <^  payment,"  <<  release,"  &c.  &c., 
without  specifying  the  time,  place  or  other  circum- 
stance, that  would  apprise  the  party  of  the  intended 
defence.  All  such  specifications  would  be  instantly 
suppressed  on  motion.  Though  special  pleading  is 
atx)lished,  the  duty  of  practising  htwyers  to  draw  the 
specifications,  which  stand  in  the  place  of  special 
pleas,  with  neatness,  precision  and  care,  is  not  less 
imperative  than  before.  ^ 


1  A  writer  ia  the  Law  Reporter,  (vol.  7,  p.  3,)  uses  the  following 
strong  language  :  — 

^  Nothing  more  can  be  needful  to  establish  the  fact  of  the  decline  of 
legal  science  among  us,  than  the  exhibition  of  a  modern,  loose,  misshapen 
specification.  The  great  beauty  of  this  substitute  for  pleading  is,  that 
any  body  and  every  body  can  make  one.  There  is  no  one  too  dull,  and 
no  one  too  ignorant,  to  make  a  specification  of  defence.  But,  like  other 
things  thus  easily  made,  it  is  really  good  for  nothing  when  made.  It 
specifies  everything  in  general  and  nothing  in  particular,  so  that,  in  truth, 
no  one  is  any  wiser  for  it  It  amounts,  in  general,  to  saying  that  the 
plaintiff  must  prove  his  case,  and  that  the  defendant  will  set  up  in  de- 
fence everything  which  can  be  previously  thought  of,  or  which  may  be 
tvggettad  at  the  tnal.'* 
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For  the  sake  of  introducing  some  degree  of  uni- 
formity in  this  branch  of  practice,  a  variety  of  specifi- 
cations, drawn  by  eminent  lawyers,  are  annexed  to 
this  work. 

Where  the  specification  set  forth,  that  the  defend- 
ant would  rely  upon  performance  of  a  condition,  he 
was  not  allowed  to  prove  an  excuse  for  non-perform- 
ance.    fVasM>um  v.  Mosely^  22  Maine,  160. 
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CHAPTER  XIX. 

TENDER   AND   FATING   MONET    INTO    COURT. 

There  are  few  subjects  upon  which  young  prac- 
titioners are  liable  to  commit  greater  errors  than  this. 
It  is  often  highly  expedient  to  make  a  tender,  both 
before  and  after  action  brought,  and  it  can  seldom 
fail  to  impress  a  jury  favorably,  if  a  defendant  come 
forward,  at  the  earliest  moment  and  pay  whatever  he 
acknowledges  to  be  justly  due.  When  a  tender  has 
been  determined  on,  it  is  sometimes  made  without 
sufficient  care.  Nothing  would  seem  to  be  more 
easy  than  for  one  man  to  offer  money  to  another,  (ex- 
cept perhaps  to  take  it) ;  but  it  will  be  seen,  from  the 
cases  hereafter  cited,  that  it  is  a  matter  requiring 
more  than  common  coolness  and  carefulness.  It  may 
be  stated,  as  a  most  important  general  rule,  for  the 
guidance  of  all  practitioners,  that  a  tender  should 
never  be  made  verbally,  unless  it  be  absolutely  neces- 
sary. The  defendant's  attorney  should  reduce  the 
tender  to  writing,  and  either  deliver  or  read  it  to  the 
other  party,  in  the  presence  of  one  or  more  witnesses, 
being  careful  to  retain  a  copy.  Notice  should  be 
given  to  produce  such  letter  on  the  trial.  1  Chit. 
Gen.  Prac.  607. 

The  first  inquiry  upon  this  subject  is,  what  may  be 
lawfully  tendered.  By  the  Constitution  of  the  United 
States,  exclusive  power  is  given  to  Congress  ^<  to  coin 
money,  and  regulate  the  value  thereof  and  of  foreign 
coin : "  and  the  States  are  further  expressly  prohibited 
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from  making  anything,  "  but  gold  and  silver  coin  a 
tender  in  payment  of  debts." 

Whenever  a  tender  is  made,  it  is  prudent  to  use 
the  gold  and  silver  coins  of  the  United  States.  For- 
eign coins  have  been  legalized,  to  some  extent,  by 
repeated  acts  of  Congress,  for  certain  periods  of 
time ;  but  it  is  believed  that  all  the  acts  upon  the 
subject  have  now  expired,  by  their  own  limitation. 
By  the  English  law,  56  Geo  3,  c.  68,  gold  coin  and 
foreign  coin  made  current  by  proclamation  are  the 
only  legal  tender.  Silver  is  a  lawful  tender  to  the 
amount  of  forty  shillings,  and  copper  to  the  amount 
of  five  pence  and  three  farthings.  A  tender  of  bank 
notes  is  sufficient,  unless  objected  to  at  the  time  on 
that  account.  Grigby  v.  Oakes^  2  B.  &  P.  626 ;  Snofvo 
V.  Perry,  9  Pick.  639 ;  Bank  of  United  States  v. 
Bank  of  Georgia,  10  Wheat.  R.  333. 

One  of  the  most  interesting  questions  that  has  arisen, 
since  the  establishment  of  banks,  is,  when  a  payment 
has  been  made  in  current  bank  notes,  the  bank  having 
previously  failed,  but  the  fact  being  unknown  to 
either  party,  upon  whom  shall  the  loss  fall?  This 
question  was  distinctly  presented  to  the  Supreme 
Court,  in  Maine,  and  it  was  held  that  the  payer  must 
stand  the  loss.  Frontier  Bank  v.  Morse,  22  Maine 
Rep.  A  similar  decision  had  been  given  in  the  case  of 
Ligktbody  v.  The  Ontario  Bank,  13  &  14  Wendell,  in 
which  the  same  doctrine  was  held  both  in  the  Supreme 
Court  and  the  Court  of  Errors  on  appeal.  On  the 
contrary  the  case  of  Adams  v.  Young,  6  M.  R.  182, 
is  clearly  the  other  way.  And  before  the  decision  in 
Maine,  it  had  been  determined  by  C.  J.  Gibson,  of 
Pennsylvania  (who  is  the  Lord  Mansfield  of  America,) 
upon  the  soundest  principles,  that  the  loss  should  fall 
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upon  the  receiver.  ^Bayard  r.  Shunky  4  Law  Rep* 
214. 

The  case  of  Adams  v.  Youngs  is  the  first  law  qaes- 
tion  that  appears  to  have  been  argued  by  the  present 
Chief  Justice  of  Massachusetts*  In  this  conflict  of 
great  authorities,  it  may  not  become  the  author  to  ex- 
press an  opinion,  but  be  ventures  to  say,  that  if  bank 
bills  be  a  legal  tender,  if  not  objected  to,  it  is  difficult 
to  see  why  they  are  not  legal  payment  if  received. 
As  a  mere  matter  of  fact,  bank  bills  are  currency  more 
than  coin.  We  must  take  the  world  as  it  is.  The 
same  bank  bill  may  be,  and  often  is,  in  twenty  differ- 
ent bands  in  twelve  hours,  and  to  allow  each  party  to 
come  back  on  the  other  would  give  occasion  for  a  new 
statute  of  frauds  and  perjuries.  To  trace  bills  is  as 
difficult  as  it  is  to  trace  coin.  A  person  receiving 
money  may  reject  any  bill  he  chooses  to  reject,  with- 
out assigning  any  cause  whatever.  Why,  when  he 
receives  them,  does  he  not  receive  them  like  coin, 
at  his  own  risk  ?  These  remarks  wiN  be  understood, 
of  course,  as  applying  to  the  genuine  notes  of  a 
bank,  and  not  to  counterfeit  notes  or  counterfeit 
coin. 

When  a  tender  may  he  made. —  It  may  be  made,  on 
any  contract  for  the  payment  of  money,  at  any  time 
after  it  has  become  due  and  payable,  R.  Stat.  c.  100, 
^14.  It  may  also  be  made  after  an  action  is  brought, 
on  any  contract,  with  the  costs  up  to  that  time,  pro- 
vided it  be  made  four  days,  at  least,  before  the  return 
day  of  the  writ,  either  to  the  plaintiff  or  his  attorney. 
In  this  case,  if  the  tender  be  accepted,  the  attorney  is 
required  to  sign  a  certificate  and  deliver  it  to  the 
officer,  ^17.  The  only  case,  in  an  action  ex  delicto^ 
in  which  a  tender  can  be  made,  is  in  an  action  of 
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trespass  od  lands,  where  the  tre^aas  was  casual  and 
involuntary,  (c.  105,  ^  12  &  13,)  or  the  money  may 
be  brought  into  Court  after  action  brought 

The  mode  of  making  a  tender.  —  Properly,  the  ex** 
act  amount  of  what  is  admitted  to  be  recoverable 
should  be  produced  and  counted;  and  the  amount 
should  be  named  to  the  party  to  whom  the  offer  is  to 
be  made,  and  if  possible,  the  money  laid  down  and 
counted  in  his  presence,  {Brady  v.  Jones^  2  Dow.  & 
Ry.  305) ;  though  if  he,  after  having  been  told  that 
such  a  sum  is  about  to  be  paid  to  him,  declares  he 
will  not  take  it,  because  more  is  due,  that  dispenses 
with  the  actual  production  of  the  money ;  but  a  mere 
dispute  respecting  the  amount  of  the  debt,  without 
expressly  dispensing  with  the  production,  will  not  ex- 
cuse the  omission,  because  if  he  had  seen  the  money 
produced,  he  might  have  been  induced  to  accept  it. 
Dickinson  v.  Shee^  4  Esp.  R.  68  ;  Breed  v.  Hurd^  6 
Pick.  S56.  A  tender  of  a  part  and  proposed  set-off 
as  to  the  residue,  is  insufficient.  Brady  v.  Jones^  2 
2  Dow.  &  Ry.  305. 

The  tender  must  be  unconditional  and  unqualified, 
because  if  the  creditor  were  to  accept  it,  the  claim  for 
any  residue  might  be  thereby  prejudiced.  A  tender, 
dierefore,  of  a  named  sum,  insisting  at  the  same  time 
on  a  receipt  in  full,  or  upon  condition  that  it  shall  be 
received  as  the  whole  balance  due,  or  as  a  settlement, 
or  that  a  particular  document  shall  be  given  up  to  be 
cancelled,  is  insufficient.  Mitchell  v.  King^  6  C  & 
P.  237 ;  1  Chitt.  Gen.  Prac.  508 ;  Thayer  v.  Brackett, 
12  M.  R.  450 ;  Loring  v.  Cook,  3  Pick.  48.  So  a 
tender  was  held  invalid,  where  it  was  accompanied 
with  a  demand  of  a  discharge  of  the  party  making  it. 
Richardson  v.  Boston  LahoraiOTy,  9  Met.  42. 
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If  a  person  designedly  evade  a  tender,  it  will  gen- 
erally be  a  sufficient  excuse  for  not  making  it.  GU- 
more  v.  Holt^  4  Pick.  258.  When  a  tender  has  once 
been  made,  the  party  making  it  must  bold  himself 
ready,  at  all  reasonable  times  and  proper  places,  to 
renew  it  whenever  a  subsequent  demand  is  made. 
Tucker  v.  Buffum,  16  Pick.  46.  Where  a  debtor 
made  a  tender,  and  then  deposited  the  money  in  the 
hands  of  a  third  person,  to  be  paid  to  the  creditor  on 
his  calling  for  it,  it  was  held  that  the  creditor  was 
under  no  obligation  to  call  upon  the  depositary,  and 
if  the  debtor,  on  a  subsequent  demand,  did  not  then 
pay  or  tender  the  sum  due,  he  lost  the  benefit  of  the 
previous  tender.  Town  y.  Trow^  24  Pick.  168.  A 
tender  must  generally  be  pleaded,  with  a  prqferi  in 
curia.  Carley  v.  Vance^  17  M.  R.  389.  It  is  not 
necessary,  though  always  advisable,  to  plead  the  ten- 
der at  the  first  term.     fVarren  v.  Nichols,  6  Met.  26K 

The  practice  of  bringing  money  into  Court  upon 
motion,  was  first  introduced,  in  order  to  avoid  the 
hazard  and  difficulty  of  a  plea  of  tender.  It  can  be 
done  at  any  time,  by  special  leave  of  the  Court, 
even  after  a  regular  judgment  and  a  new  trial  granted. 
1  Tidd,  Prac.  642. 

As  to  the  casesy  in  which  money  may  be  brought  into 
Court,  the  general  rule  is,  that  it  may  be  done  in  all 
actions  on  contracts,  where  the  sum  demanded  is  cer- 
tain or  capable  of  computation,  without  leaving  any- 
thing to  the  discretion  of  a  jury.  Thus  it  is  allowed 
in  assumpsit  for  the  non-payment  of  money,  but  not 
otherwise.  Where  trover  is  brought  for  a  specific 
chattel,  of  an  ascertained  quantity  and  quality,  and 
unattended  with  any  circumstances,  that  can  enhance 
the  damages  above  the  real  value,  but  its  real  and 
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ascertained  value  mugt  be  the  sole  measore  of  dam- 
ages, there  the  specific  thing  may  be  brought  into 
Court.  Fisher  y.  Prince^  S  Burr.  1363,  In  this  case, 
Lord  Mansfield  said,  <<  It  is  a  pity  that  a  false  coa« 
eeit  should,  in  judicature,  be  repeated  as  an  argu- 
ment ;  the  Court  does  not  keep  a  warehouse  ;  what 
then  ?  What  has  a  warehouse  to  do  with  ordering 
the  thing  to  be  delivered  to  the  plaintiff?"  In  cases 
of  this  description,  however,  whether  money  shall  he 
brought  in,  on  the  common  rule,  or  if  so  brought  in, 
whether  it  shall  be  effectual,  is  a  matter  within  the 
discretion  of  the  Court,  and  each  case  will  be  de- 
termined upon  its  own  peculiar  circumstances.  lb. 
There  is  said  to  be  no  precedent,  where  there  are 
several  defendants,  for  one  to  pay  money  into  Court. 
Howe,  Prac.  404. 

Effect  of  paying  Money  into  Court.  —  By  paying 
money  into  Court,  upon  the  common  role,  the  defend- 
ant acknowledges  his  liability  to  the  action,  and  to  the 
recovery  by  the  plaintiff,  of  so  much  as  is  paid  in  by 
the  defendant.  Burrough  v.  Skinnerj  5  Burr.  Rep. 
2639;  Cox  et  al.  v.  Parry,  1  Term  Rep.  464;  Jones 
V.  Hoar,  5  Pick.  286 ;  Huntingdon  r.  American  Bamk, 
6  Pick.  340. 

Payment  of  money  into  Court  generally  on  the 
whole  declaration,  admits  the  contract  as  slated  in 
each  count,  and  a  breach  of  it,  and  that  something  is 
due  on  each  count  thereof;  but  it  does  not  admit  the 
amount  of  the  breach  there  stated.  Stotd  v.  Bremn 
et  aL  2  Barn.  &  Aid.  Rep.  117.  If,  however,  there  be 
several  counts  in  the  declaration,  one  of  which  only 
is  applicable  to  the  plaintiff's  demand,  payment  of 
money  into  Court  generally  admits  a  cause  of  action 
19 
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OD  that  count  only.    Stafford  et  at.  v.  Clark,  2  Biog. 
Rep.  377. 

If  a  special  agreement  be  declared  on,  it  admits  the 
existence  of  it,  (Yate  y.  fVUianj  2  East,  Rep.  128)  ; 
but  if  the  declaration  contain  the  common  counts^  it 
may  be  paid  in  upon  them,  and  leave  the  plaintiff  to 
prove  his  special  ones.  1  Sell.  Prac.  287 ;  2  Arch. 
Prac.  202.  Accordingly,  where  the  action  is  upon  a 
bill  of  exchange,  and  money  is  paid  in,  there  is  no 
necessity  of  proving  the  handwriting  of  the  defendant, 
(Gutteridge  v.  Smith,  2  H.  Black.  Rep.  374;  Israel  v. 
Benjamin,  3  Camp.  Rep.  40);  so  in  an  action  of 
covenant,  the  execution  of  the  deed  is  admitted, 
{Randall  v.  LymJi,  2  Camp.  Rep.  357,)  though  it  is 
not  such  an  admission  as  precludes  the  defendant  from 
objecting  to  the  legality  of  the  cpntract,  in  order  to 
prevent  the  plaintiff  from  recovering  beyond  the  sum 
paid  in.  Cox  et  al.  v.  Parry,  1  Term  Rep.  464. 
If  the  declaration  contain  counts  upon  both  illegal 
and  legal  demands,  the  money  paid  in  shall  be  ap- 
plied to  the  legal  demand  only.  Ribbans  v.  CrichsU 
eial.  I  Bos.  &  Pul.  Rep.  264.  So,  in  an  action  on 
a  policy  of  insurance,  the  Court,  under  particular 
circumstances,  allowed  the  defendant  to  give  evidence 
of  fraud,  notwithstanding  the  payment  of  money  into 
Court.  Muller  v.  Hartshorne,  3  Bos.  &  Pull.  666.  It 
is,  however,  a  conclusive  admission  of  the  plaintiff 's 
right  to  sue,  (MUler  v.  IVUliams,  5  Esp.  Rep.  19), 
and  of  his  right  to  the  character  in  which  he  sues. 
lApscombe  v.  Holmes,  2  Camp.  Rep.  441.  But  as  it 
is  no  admission  of  the  plaintiff's  right  of  action,  be- 
yond the  sum  paid  into  Court,  (2  Arch.  Prac.  202, 
and  cases  cited,)  it  does  not  deprive  the  defendant  of 
the  benefit  of  the  statute  of  limitations,  as  to  the  resi- 
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due  of  the  plaintiff's  demand.  Lot^  v.  Gremlle^  4 
D.  &  R.  Rep.  632. 

When  money  is  paid  into  Court,  it  is  a  payment 
pro  tanto;  the  defendant  cannot,  and  the  plaintiff 
must,  take  it  ont ;  and  if  the  defendant  die,  and  the 
action  be  revived,  or  a  new  one  be  brought,  such  pay* 
ment  may  be  given  in  evidence  in  the  second  action. 
2  Paine  &  Duer,  Prac.  161. 

If  the  plaintiff,  after  money  has  been  paid  into 
Court,  proceed  in  his  action,  it  is  at  his  peril.  The 
.  sum  paid  in,  must  be  considered  as  stricken  out  of  the 
declaration ;  it  is  for  so  much,  a  defence,  and  unless 
the  plaintiff  prove  a  sum  to  be  due,  beyond  what  is 
paid,  the  verdict  should  be  for  the  defendant.  Steven- 
son V.  Yorke,  4  Term  Rep.  10.  If,  however,  more 
appears  to  be  due  to  the  plaintiff,  he  is  entitled  to  a 
verdict  for  the  overplus  and  costs.  2  Paine  &  Duer, 
Pract.  161. 

The  plaintiff  stands  in  much  the  same  situation,  as 
regards  the  residue  of  his  demand,  as  he  would  have 
done,  if  the  defendant  had  never  acquiesced  in  any 
part  of  it ;  he  may,  therefore,  be  nonsuited,  (Steven- 
son  V.  Yorke,  4  Term  Rep.  10;  Burstall  v.  Horner^ 
7  Term  Rep.  372 ;  Elliot  v.  Callow,  2  Salk.  697 ; 
Stodhart  v.  Johnson,  3  Term  Rep*  657;  Boyden  v. 
MoorCy  6  M.  R.  365,)  or  there  may  be  a  judgment  as 
in  case  of  nonsuit,  or  a  demurrer  to  evidence;  or  a 
plea  puis  darrien  continuance;  in  short,  the  cause 
goes  on,  substantially,  in  the  same  manner  as  if  the 
money  had  not  been  paid  in  at  all.  Gutteridge  v. 
Smith,  2  H.  Black.  Rep.  374.  The  plaintiff  is  en- 
titled, at  all  events,  to  the  money  brought  in,  whether 
he  proceed  in  his  action  or  not,  or  though  he  be  non- 
suited, or  have  a  verdict  against  him.    And  it  can- 
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not  afterwards  be  recovered  back,  though  it  should 
appear  that  the  defendant  paid  in  the  same  wrong*^ 
fuiiy,  (Malcolm  et  al.  v.  FuUarton,  2  Term  Rep.  &ld ; 
Faughan  v.  Barnes,  2  Bos.  &  PuL  Rep.  392,)  unless 
perhaps,  some  fraud  or  deceit  were  practised  upon 
him.     Cox  v.  Brain,  3  Taunt.  Rep.  95. 

A  tender,  upon  which  money  is  paid  into  Court, 
admits  the  contract  as  set  forth  in  the  declaration,  as 
in  other  cases.  And  where  a  tender  is  pleaded,  and 
the  money  brought  into  Court,  the  proceedings  are 
substantially  the  same  as  under  the  common  rule,  ex* 
eept  that  the  defendant,  if  the  money  be  accepted, 
pays  no  costs. 

But  the  defendant  cannot  recover  back  the  money, 
though  the  plaintiff,  in  his  replication,  deny  the  ten* 
der,  or  the  defendant  obtain  a  verdict.  Le  Grew  v* 
Cooke,  1  Bos.  &  Pul.  Rep.  S32;  Coos  v.  Robinson,  2 
Stra.  Rep.  1027.  In  case  of  a  plea  of  tender,  the 
money  must  be  brought  into  Court,  otherwise  it  may 
be  treated  as  a  nullity;  and  in  case  of  a  verdict  for  the 
defendant,  the  plaintiff  may  have  judgment,  non  ob-- 
siante  veredicto*     Clajlin  v.  Hawes,  8  M.  R.  261. 

Costs.  —  When  money  is  brought  into  Court,  the 
plaintiff  either  accepts  it  with  costs,  in  discharge  of 
the  suit,  or  proceeds  in  the  action :  if  he  elect  the 
former  course,  he  notifies  the  defendant  of  his  intea* 
tion,  and  if  the  costs  remain  unpaid,  he  has  a  right  to 
proceed,  and  will  recover  his  costs  with  nominal 
damages.  Budeer  et  al.  v.  PaUgrave,  1  Camp.  Rep. 
667. 

But  if  the  plaintiff  do  not  elect  to  take  the  money, 
but  proceeds  to  trial,  unless  he  prove  a  sum  to  be  due 
beyond  what  is  paid  into  Court,  the  defendant,  as  be* 
fore  stated,  is  entitled  to  a  verdict,  and  will  recover 
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the  costs  of  the  action,  from  the  time  the  money  wat 
paid  into  Court,  but  not  before,  and  the  plaintiff  re- 
covers no  costs.     fViUiams  y.  Ingersoll^  12  Pick.  345. 

If  the  plaintiff  recover  more  than  the  sum  paid  in, 
he  is  entitled  to  his  costs,  in  the  same  manner,  as  if 
there  had  been  no  payment.  2  Paine  &  Duer,  Prac. 
161;  1  Saund.  33,  note  2;  Stevenson  y.  Yarke^  4 
Term  Rep.  10;  Po^e  r.  Beckington,  6  Taunt.  Rep. 
168 ;  1  Marsh.  Rep.  158,  S.  C. 

The  plaintiff  is  entitled  to  costs  up  to  the  time  of 
the  defendant's  paying  money  into  Court,  if  he  take  it 
out  at  any  time  before  trial,  even  if  he  proceed  in  the 
cause,  and  though  he  afterwards  gives  notice  of  trial, 
vi^hich  be  neglects  to  countermand,  whereby  the  de* 
fendant  is  entitled  to  judgment,  as  in  case  of  nonsuit, 
(Seamour  v.  Bridge^  8  Term  Rep.  408 ;  Lorck  v. 
Wright^  8  Term  Rep.  486) ;  but  not  if  the  defendant 
have  obtained  such  judgment ;  in  which  case,  the 
subsequent  costs  are  to  be  allowed  to  the  defendant. 
Crosby  et  aL  v.  O/oren^ti;,  2  Maule  &  S.  Rep.  335. 

In  actions  on  policies  of  insurance,  where  there  is 
a  consolidation  rule,  and  money  is  paid  into  Court,  it 
seems  that  the  plaintiff  is  entitled  to  the  whole  costs 
of  the  causes  not  tried,  up  to  the  time  when  the 
money  is  paid  into  Court,  although  he  may  not  suc- 
ceed in  the  cause,  and  although  the  defendant  in  that 
cause  be  entitled  to  the  whole  costs.  1  Tidd's  Prac. 
547;  Twemlow  v.  Brock j  2  Taunt.  Rep.  361 ;  Vide 
Burstall  v.  Horner,  7  Term  Rep.  372. 

Where  the  conduct  of  the  plaintiff  appeared  to  have 
been  extremely  oppressive,  and  the  defendant  offered, 
and  was  willing  to  pay  the  money,  before  action 
brought,  the  Court,  upon  motion  of  the  defendant,  dis- 
charged so  much  of  the  rule  as  related  to  the  payment 
19* 
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of  cost^,  {Johnson  V.  Houlditchj  1  Barr.  Rep.  678); 
and  in  a  recent  case,  they  allowed  the  defendant  his 
costs,  from  the  time  he  made  the  offer,  to  be  deducted 
from  the  costs  incurred  bj  the  plaintiff  up  to  that 
time.    James  y.  Raggettj  2  Barn.  &  Aid.  Rep.  776. 

But,  in  our  practice,  the  rule  being  clear,  and  de- 
fined by  the  Court,  they  would  not  probably  exercise 
their  difcretion  in  such  a  case,  to  the  infringement  of 
the  rule  itself. 

It  is  a  general  principle,  that  where  money  is  paid 
into  Court,  the  plaintilf  has  an  absolute  right  to  take 
it  out,  whatever  may  be  the  result  of  the  suit.  The 
only  exception  is,  where  a  plaintiff  pays  money  into 
Court  on  a  bill  for  the  redemption  of  mortgaged  pre- 
mises, and  the  defendant  contests  the  right  of  the 
plaintiff  to  redeem,  and  prevails.  In  such  case  the  de- 
fendant is  not  permitted  to  take  the  money.  Putnam 
y.  Putnam,  13  Pick.  129. 

Where  the  holder  of  a  promissory  note  commenced 
actions  against  the  maker  and  indorser,  and  the  maker 
brought  the  amount  of  the  note  and  interest  into 
Court,  it  was  held,  that  the  plaintiff  was  not  bound  to 
accept  it,  unless  the  costs  of  both  actions  were  paid. 
Whipple  V.  Netoton,  17  Pick.  168. 
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CHAPTER  XX. 

CONTINUANCE. 

A  MOTION  for  the  continuance  of  a  cause,  by  either 
party,  should  be  made  as  soon  after  the  cause  for  the 
motion  has  come  to  his  knowledge  as  practicable.  The 
rules  of  the  two  Courts  upon  the  subject  of  continu- 
ances, in  the  Appendix,  should  be  perfectly  familiar  to 
every  practitioner.  Probably  one  half  of  all  the  affida- 
vits required  by  the  rule  are  rejected,  as  being  defec- 
tive. 

In  cases  of  insolvency,  the  Court  of  Common  Pleas 
has  adopted  a  rule  of  practice,  which  they  have  not, 
however,  reduced  to  writing,  viz.,  where  the  insol- 
vency of  the  defendant  is  suggested,  and  a  motion  is 
made  for  continuance,  the  action  will  be  continued, 
of  course,  until  the  defendant  has  had  an  opportunity, 
by  reasonable  diligence,  to  obtain  his  discharge. 

Young  practitioners  are  sometimes  perplexed  by  an 
entry  that  a  case  is  continued  nisi.  This  entry  is 
usually  made  on  the  suggestion  of  the  Judge,  when  it 
IS  doubtful  what  judgment  should  be  entered,  and  in 
order  that  the  case  may  be  farther  examined  by  him, 
after  the  close  of  the  term.  It  means  that  the  case  is 
continued  generally,  unless  some  other  disposition 
shall  be  made  of  it  during  the  vacation.  Any  entry, 
that  the  Court  may  order,  may  be  made  in  such  case, 
during  vacation.     Rev.  Stat.  c.  81,  ^  67,  68. 

The  most  common  ground  for  moving  a  continuance 
is  the  absence  of  a  material  witness.  The  rules  of  the 
two  Courts,  upon  this  subject,  are  most  explicit,  and  it 
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will  be  seen,  by  a  reference  to  them,  that  the  affidavit 
upon  which  such  motion  most  be  founded,  is  required 
to  be  particularly  full  and  minute.  The  point  of  the 
greatest  difficulty  is,  generally,  whether  proper  means 
have  been  employed  to  procure  the  attendance  or  ob- 
tain the  testimony  of  the  witness.  There  is  a  great 
reluctance  with  all  Judges  to  compel  a  party  to  go  to 
trial,  when  he  makes  oath  that  a  material  witness  is 
unexpectedly  absent ;  and  it  is  perhaps  quite  too  com- 
mon to  allow  continuances  for  this  cause.  If  it  were 
understood,  as  the  practice  of  the  Courts,  that  the 
utmost  diligence  in  procuring  testimony,  at  the  earliest 
moment,  would  be  exacted,  it  is  probable  that  motions 
for  continuance  on  this  account  would  soon  diminish 
in  number. 

When  a  witness,  who  has  been  found  and  duly 
subpoenaed,  has  neglected  to  attend,  it  is  usual  to  issue 
a  capias  against  him  for  contempt,  and  to  postpone  the 
trial,  if  requested,  until  the  capias  is  returned.  It  is 
not  usual  to  grant  a  continuance,  though  it  is  often 
demanded,  by  counsel,  as  a  matter  of  right.  It  is  be- 
lieved that  a  continuance  will  generally  be  granted  only 
upon  affidavit,  setting  forth  the  testimony  which,  it  is 
expected,  the  absent  witness  will  give,and  the  reasons 
for  believing  that  he  will  give  such  testimony. 

iVonmi^.-^  Whenever  a  plaintiff  fails  to  appear  and 
prosecute  his  action,  he  is  thrice  called  by  the  crier, 
and  judgment  of  nonsuit  is  entered ;  in  which  case 
the  defendant  recovers  a  judgment  for  costs.  A  non- 
suit is  not  an  admission  by  the  plaintiff  that  he  has  no 
cause  of  action ;  and  he  may,  therefore,  immediately 
commence  a  new  suit  for  the  same  cause  of  action. 
But  in  such  case  the  Court  will,  upon  motion  of  the 
defendant,  order  a  stay  of  proceedings  until  the  costs 
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of  the  first  suit  are  paid,  and  may  order  that  it  shall  be 
dismissed  unless  they  are  paid  within  a  time  limited  in 
the  (Mrder.    Rer.  Stat.  c.  121,  §  17. 

It  is  the  right  of  a  plaintiff  to  become  nonsuit,  at 
any  time  during  the  term,  except  where  the  defendant 
has  filed  an  account  in  set-off,  or  manifest  wrong  would 
be  done  to  the  defendant.  Haskell  v.  Whitney^  12  M. 
R.  47.  But  after  a  verdict  is  returned,  though  not 
recorded,  he  cannot  become  nonsuit  without  leave  of 
the  Court.  Locke  v.  Wood,  16  lb.  317. 
.  The  Court  have  no  power  to  order  a  party  to  be 
nonsuited,  if  he  insists  upon  his  right  to  appear.  Mitch^ 
eU  V.  New  England  Ins.  Co.,  6  Pick.  1 17.  Where  the 
Court  is  of  opinion  that  there  is  no  evidence  upon 
which  the  plaintiff  is  entitled  to  recover,  or  where 
taking  hb  evidence  to  be  true,  that  he  cannot  recover, 
as  matter  of  law,  it  is  the  usual  practice  for  the  Judge 
to  recommend  a  nonsuit,  subject  to  the  opinion  of  the 
whole  Court,  on  a  report  of  the  evidence  or  upon  a  bill 
of  exceptions. 

Default.  —  When  a  defendant  fails  to  appear,  he  is 
defaulted  of  course,  at  the  calling  of  the  docket,  and  if 
the  case  be  marked  for  trial,  and  he  neglect  to  appear 
when  it  is  reached  in  its  order,  the  same  course  is 
pursued. 

When  a  default  is  entered,  judgment  usually  follows 
of  course  for  the  plaintiff,  and  in  our  practice  it  is 
final,  and  not  interlocutpry,  as  in  England.  There,  a 
final  judgment  is  not  entered  until  the  damages  are 
assessed.  The  material  difference  between  a  nonsuit 
and  default  is,  that  in  case  of  nonsuit,  the  plaintiff  is 
subjected  to  no  other  judgment  than  the  costs  of  the 
suit,  while  in  case  of  default,  the  defendant  is  sub- 
jected to  a  judgment  both  for  damages  and  costs. 
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In  our  practice,  in  the  great  majority  of  cases,  the 
plaintiff's  counsel  assesses  his  own  damages,  without 
the  intervention  of  Court  or  jury.  Where  the  damages 
are  not  a  matter  of  mere  computation  or  are  unliqui- 
dated, they  should  be  assessed  under  the  direction  of 
the  Court,  as  required  by  the  rule.  It  is  not  necessary 
that  it  should  appear  of  record,  by  whom  the  assess- 
ment was  made  ;  and,  unless  the  contrary  appear,  it 
will  be  presumed  to  have  been  made  by  the  Court. 
Jartns  v.  Blunchardj  6  M.  R.  4. 

It  would  seem,  that  the  defendant  has  a  right  to 
appear,  after  default  and  before  judgment  is  entered, 
and  be  heard  upon  the  subject  of  damages.  After 
final  judgment,  his  only  remedy  for  an  erroneous  as- 
sessment would  be  a  writ  of  error  or  review. 
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CHAPTER  XXI. 

AUDITORS. 

The  authority  of  the  Court  to  appoint  auditors^  in 
certain  cases,  was  first  given  by  the  Statute  of  1817, 
c.  142,  and  re-enacted  by  the  Rev.  Statutes,  c.  96, 
^  25,  which  provides,  that  whenever  a  cause  is  at  issue, 
and  it  appears  that  the  trial  will  require  an  investiga- 
tion of  accounts,  or  an  examination  of  vouchers  by 
the  jury,  the  Court  may  appoint  one  or  more  auditors 
to  hear  the  parties,  and  examine  their  vouchers  and 
evidence,  and  to  state  the  accounts  and  make  report 
thereof  to  the  Court. 

This  statute  has  received  a  most  liberal  construc- 
tion, and  auditors  are  now  appointed,  in  a  great  variety 
of  cases,  to  the  manifest  furtherance  of  the  business  of 
the  Courts.  Auditors  will  be  appointed  in  actions  of 
tort,  where  it  seems  to  be  necessary.  "  The  true  test 
is,  whether  tt  appears,  after  issue  joined,  that  the  trial 
will  require  an  investigation  of  accounts,  or  an  exami- 
nation of  vouchers  by  the  jury,"  (Whitwell  v.  Willardy 
1  Met.  219);  where,  however,  the  Court  refused  to 
appoint  an  auditor,  in  an  action  against  a  sheriiT,  for 
not  attaching  certain  enumerated  articles  of  personal 
property.  In  a  suit  againt  a  town,  by  the  Common- 
wealth, to  recover  back  money  overpaid  for  the  sup- 
port of  State  paupers,  an  auditor  was  appointed,  though 
the  accounts  had  been  examined  by  a  committee 
whose  report  had  been  accepted  by  the  town.  Com- 
monwealth V.  Cambridge^  4  lb.  35.  Whether  the  case 
is  a  proper  one  to  be  sent  to  an  auditor,  is  a  matter 
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within  the  discretion  of  the  Judge  at  the  trial,  and  is 
not  subject  to  revision  bj  any  other  tribunal.  Peirce 
V.  Thompson^  6  Pick.  193. 

As  to  the  time^  when  a  motion  should  be  made  to  send 
a  case  to  an  auditory  there  was  formerly  some  diversity 
of  practice  amongst  the  different  Judges.  It  was  held 
by  some,  that  it  could  not  be  determined  whether  such 
a  motion  should  be  allowed,  until  the  case  was  opened 
to  the  jury,  and  it  was  seen  upon  what  points  the  par* 
ties  were  at  issue,  and  whether  the  case  really  required 
an  investigation  of  accounts.  This  involved  the  ne- 
cessity of  making  Aill  preparation  for  trial  and  of  sum- 
moning all  the  witnesses  on  both  sides,  and  was  there- 
fore attended  ^itb  great  inconvenience  and  expense. 
The  practice  is  now  believed  to  be  uniform  for  the 
counsel  of  either  party,  even  at  the  first  term,  to  obtain 
an  order  to  close  the  pleadings  within  a  limited  time, 
and  submit  a  motion  for  the  appointment  of  an  audi* 
tor;  upon  which  motion,  a  hearing  is  had  by  the 
Judge,  and  it  is  ascertained,  from  the  statements  of 
counsel,  what  matters  are  in  dispute,  and  a  decision  is 
made.  By  this  mode  of  procedure,  it  sometimes  hap-  - 
pens  that  a  report  is  made  at  the  same  term  the  audi-  . 
tor  is  appointed,  and  the  action  is  tried  in  its  order,  or 
otherwise  finally  disposed  of;  and  at  all  times,  the 
business  of  the  Court  is  facilitated,  and  much  uuneces- 
sary  expense  is  saved  to  the  parties.  Such  prelimi- 
nary decision  is  not,  however,  so  far  binding  upon  the 
Court,  that  they  are  precluded  from  appointing  an 
auditor,  if  it  should  afterwards,  and  upon  the  trial, 
appear  to  be  necessary.  The  language  of  the  statute 
is  strongly  confirmatory  of  the  view  above  expressed, 
as  to  the  proper  time  of  making  the  motion.  The 
power  is  given  to  the  Court,  **  whenever  the  cause 
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is  at  issue,"  and  not  <<  when  the  trial  has  been  com- 
menced ; "  and  when  the  pleadings  are  closed,  it  would 
seem  that  the  time  has  come  when  the  propriety  of 
exercising  it  maj  properly  be  submitted  to  the  Court. 

The  duties  of  an  auditor  are,  to  proceed  immediately 
to  appoint  a  time  and  place  for  the  hearing,  and  give 
proper  notice  to  the  parties  or  their  counsel.  See  Rule 
XX.  of  the  Common  Pleas,  and  xxviii.  of  S.  J.  C.  The 
principal  object  of  the  Courts,  in  giving  this  direction 
to  a  cause,  is  to  facilitate  the  business  of  the  Court, 
and  the  principal  duty^  therefore,  of  an  auditor  is  to 
proceed  with  all  convenient  despatch. 

The  reference  of  a  cause  to  an  auditor,  is  very  anal- 
ogous to  the  reference  of  a  suit  in  ^uity  to  a  master 
in  chancery ;  so  far  at  least,  that  the  order  of  the  Court 
making  the  appointment  should  be  drawn  up  by  coun- 
sel, and  sanctioned  by  the  Judge,  especially  if  the  au- 
ditor is  to  have  any  extraordinary  powers.  A  master 
in  chancery  has  no  right  to  examine  the  parties  to  the 
suit  unless  special  authority  is  given,  and  it  is  not  un- 
frequently  given  by  the  Court.  Wherever  a  case  is 
referred  to  an  auditor,  simply,  his  duty  is  necessarily 
circumscribed  by  the  statute,  "  to  examine  vouchers 
and  evidence,  and  to  state  the  accounts."  He  has  no 
right,  by  virtue  of  his  general  authority,  to  consider 
those  matters  of  defence,  which  go  in  bar  of  the  action, 
or  which  are  not  matters  of  account ;  and  if  this  be 
done  without  consent  of  parties,  that  part  of  his  report 
should  be  suppressed,  or  the  report  should  be  recom- 
mitted or  rejected.  "  But  where  the  evidence  offered 
bears  directly  or  incidentally  on  the  matters  of  ac- 
count, there,  the  auditor  is  called  upon  to  examine  it, 
and  may  state  it,  if  he  thinks  it  necessary  to  render 
his  report  intelligible ;  though  he  is  not  required,  as  a 
20 
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matter  of  course,  to  detail  the  testimony  at  length. 
Jones  Y.  Sievensj  5  Met.  373. 

In  the  trial  of  causes,  it  often  happens  that  there  are 
two  questions,  which  ought  always  to  be  kept  distinct 
and  independent  of  each  other,  and  which,  for  the 
purposes  of  justice,  may  better  be  tried  separately  than 
together;  1st,  whether  the  defendant  is  liable  at  all, 
and  2d,  if  liable,  for  what  amount.  Amongst  repu- 
table practitioners,  it  is  now  common  to  separate  the 
questions,  by  agreeing,  at  an  early  stage  of  the  pro^ 
ceedings,  that  an  auditor  shall  be  appointed  to  fix  the 
amount,  in  case  the  plaintiff  shall  recover,  or,  which 
is  in  most  cases  the  better  course,  agreeing  that  the 
question  of  liaU|ity  shall  be  first  tried,  and  then,  if 
necessary,  that  an  auditor  shall  be  appointed  to  fix  the 
amount. 

The  effect  of  an  auditor^ s  report  is  the  only  matter 
that  remains  to  be  considered.  It  is  of  very  high  au* 
thority,  as  emanating  from  a  person,  either  agreed 
upon  by  the  parties,  or  appointed  by  the  Court,  and 
presumed  therefore  to  be  skilful  and  honest,  who  has 
had  ample  time  and  every  facility  to  make  an  elaborate 
examination,  and  because  it  would  wholly  defeat  the 
purpose  of  the  statute,  to  proceed  with  the  case  as  if 
it  were  a  very  slight  piece  of  evidence.  It  is  primA 
facte  evidence  for  the  party  which  produces  and  reads 
it,  {Lazarus  v.  Commonwealth  Ins.  Co.  19  Pick.  81) ;  it 
being  taken  for  granted  that  it  will  be  produced  and 
read  by  the  party  in  whose  favor  it  is  made,  and 
changes  the  burden  of  proof,  (Taunton  Iron  Co.  v. 
Richmond^  8  Met.  435)  ;  although  the  auditor  reports 
the  evidence  from  which  he  drew  his  conclusions. 

It  is  competent  for  -the  party,  against  whom  the 
report  is  made,  to  impeach  it,  either  by  the  introdiic- 
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tion  of  the  same  evidence  that  was  produced  before 
the  auditor,  or  bj  other  evidence.  Allen  v.  Hawks^ 
1 1  Pick.  359.  It  was  held,  in  this  case,  that  the  party 
may  do  so  without  filing  specific  objections.  The  case 
has  not,  upon  this  point,  been  expressly  overruled,  but 
the  practice  is  nevertheless  uniform,  throughout  the 
Commonwealth,  on  th^  production  of  the  auditor's 
report,  to  inquire  of  the  opposite  counsel  whether  it  is 
intended  to  impeach  it,  and  in  what  particulars,  and 
to  move  for  a  specification  of  the  grounds  of  objection, 
in  order  that  the  other  party  may  be  prepared  to  meet 
the  several  objections  that  are  intended  to  be  made. 
If  a  party  should  neglect  to  make  such  inquiries,  or  to 
move  for  specifications  of  objections,  he  would  have 
little  reason  to  complain  of  surprise  at  the  trial. 
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CHAPTER  XXIL 

THE   TRIAL   AND   ITS    INCIDENTS* 

The  great  majority  of  cases  upoa  every  docket  are 
disposed  of  without  trial;  by  default,  nonsuit,  con- 
tinuance or  otherwisci  so  that  the  intervention  of  a 
jury  is  unnecessary.  The  cases  that  are  for  trial, 
though  few  in  number,  are  nevertheless  not  only  the 
most  interesting  and  important  of  all  the  cases  upon  a 
docket,  but  they  call  into  requisition  the  learning  and 
the  talents  of  the  bar. 

To  be  ready  for  trial,  when  a  cause  is  called  in  its 
order,  is  one  of  the  highest  achievements  of  an  at- 
torney,  and  this  can  only  be  effected  by  procuring 
depositions,  in  all  those  cases,  in  which  that  mode  of 
obtaining  evidence  is  proper  or  necessary,  and  by  tak- 
ing measures  to  secure  the  attendance  of  witnesses  in 
due  season. 

The  first  object  that  engages  the  attention  of 
counsel,  when  a  trial  is  about  to  commence,  is  the 
composition  of  the  jury.  In  this  connection,  it  may 
not  be  useless  to  state,  briefly,  the  statute  provisions, 
in  regard  to  the  selection  of  jurors,  as  condensed  from 
the  95th  Chapter  of  the  Revised  Statutes. 

All  qualified  voters  are  liable  to  be  drawn  as  jurors, 
except  the  Governor,  Lieutentant  Governor,'Members 
of  the  Council,  Judges  and  Justices  of  any  Court, 
Justices  of  the  Peace,  County  and  Special  Copimis- 
sioners,  Clerks  of  the  Courts,  Registers  of  Probate 
and  Deeds,  Sheriffs,  their  Deputies,  Coroners,    Con- 
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stables  and  Criers  of  Courts,  Marshals  of  the  United 
States,  and  their  deputies,  and  all  other  officers  of  the 
United  States,  Counsellors  at  Law,  (though  they 
have  retired  from  practice,  see  chapter  on  Attorneys,) 
settled  Ministerif,  of  the  Gospel,  Officers  of  Colleges, 
Preceptors  and  Teachers  of  incorporated  academies, 
practising  Physicians  and  Surgeons  regularly  licensed, 
Cashiers  of  incorporated  Banks,  constant  Ferrymen, 
and  all  persons  more  than  sixty-five  years  old  ;  and  by 
Stat.  1838,  c.  21,  Members  of  the  Senate  and  House 
of  Representatives  during  the  session  of  the  General 
Court ;  all  members  of  the  fire  department  in  Boston, 
and  all  engine  men  and  members  of  the  fire  depart- 
ment in  other  towns,  if  the  town  so  vote.  No  person 
is  liable  to  serve  as  a  juror  in  any  Court  oftener  than 
once  in  three  years,  c«  95,  ^  12.  A  service  on  a  sher- 
iff's jury  does  not  therefore  constitute  a  ground  of 
exemption.  Brewer  v.  Tyringkam^  14  Pick.  196.  In 
regard  to  the  statute  exemption  by  reason  of  being 
sixty-five  years  of  age,  the  Court  say,  in  Munroe  v. 
Brighamj  19  Pick.  368,  <<  the  statute  does  not  declare 
all  persons  exempted,  incapable  or  disabled  absolutely 
to  serve  as  jurors,  so  that  a  verdict  rendered  by  a  Jury, 
in  which  a  person  exempted  shall  sit  without  excep- 
tion, shall  be  void ;  but  only  that  all  such  persons  shall 
be  exempted  from  serving,  at  their  own  election,  and 
shall  be  liable  to  be  excepted  to,  by  either  party,  if 
the  exception  be  taken  at  the  empannelling  of  the 
jury."  A  Methodist  minister,  stationed  in  some  place 
or  circuit,  according  to  the  usages  of  that  denomi- 
nation, is  exempted.  Commonwealth  v.  Buzzelly  16 
Pick.  153. 

The  selectmen  of  each  town  are  required,  at  least 
once  in  three  years,  to  prepare  a  list  of  "  persons  of 
20* 
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good  moral  character,  of  sound  judgment,  and  free 
from  all  legal  exceptions,"  not  less  than  one  for  every 
hundred,  and  not  more  than  one  for  every  sixty  in- 
habitants ;  computing  by  the  last  census ;  to  lay  the 
same  before  the  town,  vi^hen  any  alterations  may  be 
made  in  it,  and,  when  approved,  to  deposit  each  name 
in  a  separate  ballot,  in  a  box  to  be  kept  for  the  pur- 
pose. The  town  may  make  any  changes  in  the  list 
presented,  they  see  fit.  P€tg€  v«  Danvers^  7  Met. 
326.  In  due  season,  before  the  commencement  of  any 
term  of  the  Court,  and  in  other  eases,  venires  are 
issued  by  the  clerks,  to  the  selectmen  of  the  several 
towns,  requiring  them  to  draw  a  certain  number  of 
jurors,  who,  when  drawn,  are  duly  summoned  by  a 
constable.  On  the  day  when  the  session  of  the  Court 
actually  commences,  the  persons  so  drawn  and  sum- 
moned are  arranged  in  alphabetical  order  and  empan- 
nelled. 

It  is  obvious  that  this  is  an  admirable  mode  of  se- 
securing  an  impartial  tribunal,  and  that  if  the  impor- 
tant duty,  which  is  entrusted  to  the  selectmen  in  pre- 
paring the  original  list,  be  honestly  discharged,  of 
securing  also  as  intelligent  and  impartial  a  tribunal, 
as  the  lot  of  humanity  will  admit. 

When  from  any  cause,  by  challenge  or  otherwise,  a 
sufficient  number  of  jurors,  so  returned,  cannot  be  ob- 
tained, the  Court  may  order  jurors  to  be  returned 
from  the  bystanders  or  from  the  county  at  large,  not, 
however,  exceeding  five  in  the  whole.  Such  jurors 
should  regularly  be  returned  for  each  case ;  but  where 
one  was  empannelied  a  second  time,  without  being 
specially  returned  for  the  case,  it  was  holden  to  be  no 
objection  to  the  verdict.  Amherst  v.  Hadtey^  and 
Rowland  v.  Giffordj  note,  1  Pick.  38. 
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At  the  time  when  the  trial  is  about  to  commence, 
all  objections  to  the  jurors  then  known  to  the  party 
should  be  made,  and  if  anj  inquiries  are  desired,  they 
should  then  be  instituted.  If  such  objections  are 
known  and  not  made,  they  are  considered  as  waived, 
(Fox  y.  Hazeltonf  10  Pick.  275,)  and  cannot  after* 
wards  be  made,  except  by  leave  of  the  Court,  c.  96, 
^  29,  30 ;  Page  v.  Danvers,  7  Met.  326.  Nor  will 
any  irregularity  in  selection  of  the  jurors,  though  first 
known  to  the  party  after  the  verdict,  be  a  good  cause 
for  setting  it  aside.  lb. 

At  common  law,  there  were  two  kinds  of  challenges 
to  jurors,  one  to  the  array,  the  other  to  the  polls.  A 
challenge  to  the  array,  being  an  exception  to  the  whole 
panel,  cannot  be  made  in  our  practice.    Howe,  244. 

Challenges  to  the  polls  may  be  made,  for  a  great 
variety  of  causes.  The  foundation  of  the  objection, 
in  all  cases,  is  either  the  want  of  legal  qualifications 
in  the  juror,  or  that  he  does  not  stand  indifierent  be* 
tween  the  parties ;  as  that  he  is  an  alien,  infant,  turn 
compoSy  or  has  not  the  requisite  legal  qualifications  as 
to  understanding  or  character,  &c.,  or  that  he  has  not 
been  properly  drawn  and  summoned ;  or  that  he  is 
of  kin  to  either  party  within  the  ninth  degree,  or  that 
diere  is  an  afiinity,  or  relationship  by  marriage,  or  that 
the  juror  has  been  an  arbitrator  or  juror  in  the  same 
case,  or  that  he  is  interested  in  the  cause,  or  been 
Inribed,  &c. 

On  motion  of  either  party,  the  Court  may. examine 
any  juror  on  oath,  to  know  whether  he  is  related  to 
either  party,  or  has  any  interest  in  the  cause,  or  has 
expressed  or  formed  any  opinion,  or  is  sensible  of  any 
bias  or  prejudice  therein,  and  other  competent  evidence 
may  also  be  introduced  by  the  party  objecting,  c.  96, 
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^  27.  The  practice  of  determining  whether  a  juror 
stands  indifferent  by  means  of  triors,  does  not  exist  in 
this  Commonwealth.  Every  such  question  is  deter- 
mined by  the  Court.  "  Many  causes  which  would 
not  render  a  witness  incompetent,  such  as  kindred, 
prejudice,  interest  in  the  question,  though  not  in  the 
event  of  the  suit,  are  suflicient  to  disqualify  a  juror. 
Where  there  is  abundant  latitude  for  selection,  none 
should  sit  who  are  not  entirely  impartial,"  (Davis  y« 
Allen^  11  Pick.  466)  ;  where  a  review  was  granted  oa 
proof  that  the  foreman  of  the  jury  was  interested  in 
the  question,  (Jeffiries  v.  Randal^  14  M.  R.  205,)  to 
the  same  effect. 

When  the  jury  is  empannelled,  it  then  becomes  the 
duty  of  the  plaintiff  generally  to  open  his  case. 

By  the  forty-first  rule  of  the  Common  Pleas,  the 
defendant  may  obtain  the  right  to  open  and  close,  by 
filing  a  written  admission  of  all  the  facts  necessary  to 
be  proved  by  the  plaintiff  under  the  general  issue.  No 
such  rule  exists  in  the  Supreme  Court,  and  from  the 
expressions  used  in  Robinson  v.  Hitchcock^  8  Met. 
64,  it  would  seem  probable  that  no  such  rule  will 
ever  be  adopted  by  that  Court.  If  the  record  con- 
tain several  issues,  and  the  plaintiff  holds  the  affirm- 
ative in  any  one  of  them,  he  is  entitled  to  begin. 
Brooks  V.  Barrettj  7  Pick.  100;  1  Greenl.  Ev.  ^  74. 

Whether  the  necessity  of  proving  damages^  on  the 
part  of  the  plaintiff,  is  such  an  affirmative  as  entitles 
him  to  begin,  and  reply,  is  not  perfectly  clear  by  the 
authorities,  says  Greenleaf,  (1  Ev.  ^  76,)  but  it  is  dis- 
cussed by  him  with  his  usual  learning.  He  concludes  . 
his  remarks  on  the  subject,  by  saying,  that  ^^  the  diffi- 
culty in  determining  this  point,  exists  chiefly  in  those 
cases,  where  the  action  is  for  unliquidated  damages^ 
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and  the  defendant  has  met  the  whole  case  with  an 
affirmative  plea.  In  these  actions  the  practice  has 
been  various  in  England  ;  but  it  has  at  length  been 
settled  by  a  rule,  by  the  fifteen  Judges,  that  the  plain* 
tiif  shall  begin  in  all  actions  for  personal  injuries,  Ubel 
and  slander,  though  the  general  issue  may  not  be 
pleaded,  and  the  affirmative  be  on  the  defendant 
Sawyer  v.  Hopkins^  22  Maine,  268.  In  actions  upon 
contract,  it  is  still  an  open  question  of  practice ;  hav- 
ing been  sometimes  treated  as  a  matter  of  right  in  the 
party,  and  at  other  times  regarded  as  resting  in  the 
discretion  of  the  Judge,  under  all  the  circumstances 
of  the  case.  In  this  country,  it  is  generally  deemed  a 
matter  of  discretion,  to  be  ordered  by  the  Judge,  at 
the  trial,  as  he  may  think  most  conducive  to  the  ad- 
ministration of  justice;  but  in  both  countries,  the 
weight  of  authority,  as  well  as  the  analogies  of  the 
law,  seem  to  be  in  favor  of  giving  the  opening  and 
closing  of  the  cause  to  the  plaintiff,  wherever  the  dam- 
ages are  in  dispute,  unliquidated,  and  to  be  settled  by 
the  jury,  upon  such  evidence  as  may  be  adduced,  and 
not  by  computation  alone. 

<<  Where  the  proceedings  are  not  according  to  the 
course  of  the  common  law,  and  where  consequently 
the  onw  probandi  is  not  technically  presented,  the 
Courts  adopt  the  same  principles  which  govern  in 
proceedings  at  common  law.  Thus,  in  the  probate 
of  a  will,  as  the  real  question  is,  whether  there  is  a 
valid  will  or  not,  the  executor  is  considered  as  hold- 
ing the  affirmative;  and,  therefore,  he  opens  and 
closes  the  case,  in  whatever  state  or  condition  it  may 
be,  and  whether  the  question  of  sanity  is  or  is  not 
raised,"  ^  77 ;  Lane  v.  CronMcj  12  Pick.  177. 

The  right  to  open  and  close  a  cause  is  often  of 
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great  importance,  and  where  it  belonged  to  the  defend-* 
ant,  but  was  assigned  to  the  plaintiff,  the  verdict  was 
set  aside  and  a  new  trial  granted.  Davis  v.  Maatnh 
4  Pick.  156.  It  is  otherwise  in  England.  Barrel  ?« 
NickoUon,  6  C.  &  P.  205. 

The  Supreme  Court  of  this  Commonwealth  have 
not  only  not  adopted  any  such  rule,  as  exists  in  the 
Common  Pleas,  but  they  hold  that,  *<  in  all  cases,  the 
plaintiff  must  have  the  right  to  open  and  close,"  and 
have  consequently  rejected  the  practice,  which  pre* 
vails  in  England. 

The  junior  caunsely  when  there  are  two,  of  the 
party  entitled  to  the  opening,  commences  by  reading 
the  declaration,  bill  of  particulars,  and  specifications 
of  defence  to  the  jury.  He  then  makes  the  opening 
address  to  the  Court  and  the  jury.  Nothing,  not 
even  the  closing  argument  of  the  senior  counsel,  is 
more  essential  to  a  successful  issue  of  a  cause,  than 
that  it  should  be  properly  opened.  The  Judge  and 
the  jury  can  obtain,  generally,  but  little  information, 
as  to  the  points  in  dispute,  from  the  formal  record  of' 
the  case,  and  it  is  important,  therefore,  that  the  at*- 
torney  should  give  a  clear,  simple,  and  brief  outline 
of  the  facts  and  circumstances  which  he  intends  to 
prove.  If  the  evidence  be  greatly  overstated,  it  is 
obvious  that  a  feeling  of  disappointment  may  be  pro- 
duced, and  an  advantage  given  to  an  adversary,  of 
which  he  will  not  fail  to  profit.  If  it  be  much  under-* 
stated,  the  impression  may  be  created  that  the  wit* 
nesses  have  grossly  exaggerated,  and  are  not  therefore 
entitled  to  full  credit.  It  is  easier  to  prescribe  than 
to  attain  the  just  medium. 

In  the  English  practice,  it  is  the  province  of  the 
junior  to  state  or  open  the  pleadings^  but  of  the  leader 
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to  make  the  opening  speech,  and  this  is  frequently 
done  at  great  length,  to  the  extent  of  anticipating  the 
defence  and  answering  it.  It  is  admitted  there,  how- 
ever, that  the  practice  is  attended  with  considerable 
danger,  as  it  not  unfrequently  happens  that  the  proof 
yaries  so  much  from  the  statement  as  to  render  the 
comments  and  inferences  irrelevant,  and  sometimes 
injurious.    3  Chitty,  Prac.  886« 

In  our  practice,  the  opening  counsel  is  not  permit- 
ted to  indulge  himself  in  any  argument  upon  the  facts 
he  expects  to  prove  ;  but  he  is  allowed,  of  course,  to 
present  the  matters  of  law,  which  arise  in  the  case,  to 
cite  authorities,  and  to  argue  to  the  Court.  In  cer- 
tain cases,  maps  and  plans  are  sometimes  introduced, 
tnd  it  is  proper  that  the  opening  counsel  should  ex- 
plain them  to  the  jury,  so  that  they  may  understand 
the  evidence  afterwards  introducoi. 

At  the  close  of  the  opening  address,  the  witnesses  of 
the  opening  party  should  be  called^  and  sworn.  Upon 
the  motion  of  either  party,  it  is  usual  to  require,  that 
they  should  be  examined  out  of  the  hearing  of  each 
other,  but  this  does  not  seem  demandable  as  of  right. 
1  Greenl.  Ev.  ^  432.  The  refusal  of  the  counsel  to 
give  his  consent  to  such  mode  of  examination,  would 
create  so  much  suspicion,  in  regard  to  the  character 
of  his  witnesses,  that  it  is  rarely,  if  ever,  withheld. 
But  it  ought  to  be  remembered,  by  practitioners,  that 
this  right,  if  it  be  one,  should  be  exercised  with  ex- 
treme caution.  If  a  rigid  cross  examination  fail  to 
detect  any  serious  discrepancies  between  witnesses, 
who  have  been  thus  cut  off  from  any  communication 
with  each  other,  it  never  fails  to  give  the  greatest 
weight  to  their  testimony,  and  the  circumstance  is 
usually  pressed  with  great  force  upon  the  jury.     Un- 
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less,  therefore,  there  be  a  strong  probability,  from  the 
known  character  of  the  witnesses,  or  some  of  them,  or 
from  some  reliable  information  first  obtained,  that 
collusion,  fabrication  or  falsehood  of  some  sort,  will 
be  made  manifest,  it  is  highly  imprudent  to  adopt  this 
course* 

The  mode  of  conducting  the  examination  of  witnesses^ 
in  England,  is,  after  the  close  of  the  opening  speech, 
for  the  next  senior  counsel  to  begin  the  examination  of 
the  evidence  ;  the  junior  counsel  then  takes  the  least 
important  witness,  and  the  leader^  ^^  who  has  in  the 
meantime  obtained  a  short  respite  from  his  exertions, 
takes  the  most  important  witness  in  the  cause."  The 
leader  has  a  right,  which  is  very  rarely  exercised,  to 
take  a  witness  out  of  the  hands  of  the  junior,  during 
his  examination,  but  after  one  counsel  has  brought  his 
examination  to  a  dose,  no  other  counsel  on  the  same 
side  can  put  a  question  to  the  same  witness.  3  Chit. 
Gen.  Prac.  890,  891.* 

It  is  to  be  regretted  that  such  a  diversity,  not  to  say 
looseness  of  practice,  upon  this  subject,  exists  in  the 
various  Courts  of  Massachusetts.  The  cases  are  not 
very  unfrequent,  when  both  the  senior  and  junior 
counsel,  (but  two  for  each  party  being  allowed  in  our 
practice,)  conduct  an  examination  together,  putting 
alternate  questions,  or  the  junior  taking  a  spell  at  the 
bellows  for  a  short  time,  <*  then  taking  a  respite," 


I  The  mode  of  examining  witnesses  belongs  properly  to  a  treatise  on 
Evidence.  The  only  remark  I  have  to  make  upon  this  subject,  which  is 
the  resalt  of  some  experience,  is,  that  counsel  should  never  put  a  ques- 
tion to  a  witness,  at  the  suggestion  of  his  client,  unless  it  be  approved  by 
his  own  judgment.  I  have  never  put  such  a  question,  without  being  dis- 
appointed and  damaged  by  the  answer  ;  and  I  find,  on  inquiry,  that  the 
experience  of  other  lawyers  corresponds  with  my  own. 
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while  the  senior  takes  his  turn.  This  course  is  ad  mi* 
rabl  J  adapted  to  confuse,  not  only  the  witness,  but  the 
Court  and  the  jury,  but  is  not  adapted  to  promote  jus- 
tice. The  least  that  can  be  required  of  the  Courts  is, 
that  they  should  rigidly  prohibit  the  interference  of  one 
counsel  with  his  associate,  until  he  has  concluded  his 
examination,  subject  always  to  the  right  of  the  senior, 
as  the  most  experienced  person  of  the  two,  to  take  the 
examination  entirely  out  of  the  hands  of  the  junior,  in 
extraordinary  cases.  One  case  in  which  this  would 
be  perfectly  proper  is,  where  a  witness  turns  round 
upon  the  party,  by  whom  he  was  subpoenaed,  and 
requires  an  examination  as  leading  and  hostile  as  a 
cross-examination,,  and  which  perhaps  the  leader  only 
can  obtain  permission  of  the  Judge  to  adopt,  and  unless 
the  leader  interfere  immediately  on  the  spur  of  the 
occasion,  the  cause  might  be  lost.  '^  A  case  of  this 
nature  is  almost  the  only  instance  in  which  so  open  a 
disparagement  of  a  junior  should  be  tolerated,  and  cer- 
tainly there  is  no  excuse,  even  in  the  utmost  zeal  and 
anxiety  for  a  client,  that  can  justify  the  coarse^  con- 
ceited assumption  of  any  leader,  that  he  aione  can  con- 
duct every  part  of  a  cause  with  adequate  ability." 
3  Chitty,  Gen.  Prac.  891,  note  (1.) 

It  is  the  uniform  practice  to  take  copious  notes  of  the 
evidence  given.  They  are  sometimes  taken  by  both 
the  junior  and  senior  counsel.  The  advantage  is  so 
obvious,  however,  especially  on  cross-examination,  in 
having  one  person  to  put  interrogatories  and  another  to 
take  down  the  answers,  that  it  is  surprising  that  the 
practice  should  not  be  uniform  in  this  respect.  Besides 
facilitating  the  progress  of  the  trial,  it  is  very  manifest 
that  the  mind  must  be  more  or  less  distracted  by  the 
union  of  the  two  employments  of  asking  questions  and 
21 
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writing  answers  at  the  same  time.  Wiiere  there  is  but 
one  counsel  in  a  cause,  this  course  is  indeed  necessary, 
but  it  is  often  as  tedious  as  the  taking  of  depositions. 
In  some  cases,  it  is  necessary  to  pour  in  a  rapid  suc- 
cession of  questions,  and  this  can  only  be  done  by  one, 
who  is  not  embarrassed  by  the  mechanical  employ- 
ment of  writing.  See  3  Chitty,  Gen.  Prac.  879. 
When  the  junior  is  to  cross-examine,  he  should  indeed 
make  minutes,  during  the  examination  in  chief,  of  the 
principal  points  of  the  evidence,  and  of  such  questions 
as  occur  to  him  as  necessary  to  be  put,  in  his  turn. 

When  the  evidence  on  the  part  of  the  plaintiff  is  all 
introduced,  if  the  defendant's  counsel  are  of  opinion 
that,  in  point  of  law,  the  plaintiff  cannot  recover,  he 
may  demur  to  the  evidence*  But  this  course  has  now 
become  nearly  obsolete,  and  can  seldom  be  adopted 
with  safety,  since  such  a  demurrer  admits  not  only  all 
the  facts  directly  stated  in  it,  but  also  all  the  facts 
which  the  evidence  legally  tends  in  any  degree  to 
prove.     Copeland  v.  N.  E.  Ins.  Co.^  22  Pick.  135. 

A  more  convenient  and  common  course,  by  which 
the  same  end  is  accomplished,  is  to  move  for  a  nonsuit. 
If  there  be  any  fact  in  dispute,  a  nonsuit  can  never  be 
ordered,  but  the  case  must  be  submitted  to  the  jury. 
If  the  Court  be  of  opinion  that  the  plaintiff  is  not  enti- 
tled to  prevail,  upon  his  own  evidence,  in  this  stage  of 
the  proceedings,  a  nonsuit  is  generally  entered  by  con- 
sent, and  the  question  of  law  reserved,  if  desired  by 
the  plaintiff,  on  a  report  of  the  evidence  by  the  pre- 
siding Judge,  or  upon  a  bill  of  exceptions.  In  Maine, 
it  is  the  practice  in  such  cases  to  order  a  nonsuit, 
(Head  v.  Sleeper^  20  Maine,  314)  ;  but  this  must  be 
understood  subject  to  the  objection  of  the  plaintiff. 
Thu$  a  default  cannot  be  ordered  if  the  defendant 
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appear  and  insist  on  a  trial.  Churchill  ▼.  Cranej  22 
Maine,  22. 

If  neither  a  demurrer  be  filed,  nor  a  motion  for  non- 
suit made,  the  junior  counsel  for  the  defendant  (or  of 
the  plaintiff,  if  the  defendant  have  the  open  and  close), 
makes  his  opening  address  to  the  jury.  All  the  re- 
marks heretofore  made,  in  regard  to  the  opening  by 
the  junior  counsel  for  the  plaintiff,  and  the  course  of 
procedure  in  the  examination  of  witnesses,  taking 
notes,  &c.,  are  applicable  to  the  junior  counsel  for  the 
defendant,  mutatis  mutandis.  The  English  practice  is, 
for  the  leader  to  state  fully  the  several  grounds  of  de- 
fence and  the  evidence  in  support  of  it ;  and  then, 
assuming  that  the  defence  will,  at  least  in  part,  be 
proved,  to  take  a  comparative  view  of  the  two  cases 
and  evidence  on  each  side,  and  *'  urge  an  impressive 
argument  that  the  latter  should  preponderate."  3 
Chit.  Gen.  Prac.  903.  No  such  system  of  practice 
prevails  here.  Neither  the  opening  counsel  for  the 
plaintiff  or  defendant  are  here  permitted  to  enter  upon 
the  argument  of  the  cause. 

It  is  often  an  embarrassing  question  with  counsel, 
whether  they  shall  call  any  evidence  in  reply,  or  pro- 
ceed to  argue  to  the  jury,  at  once,  on  the  insufficiency 
of  the  evidence  produced.  Upon  this  subject  Mr. 
Chitty  makes  the  following  judicious  remarks.  "  In 
cases  of  the  least  doubt,  i.  e.,  which  of  the  two  courses 
should  be  pursued,  unquestionably  that  most  satisfac- 
tory to  the  client  is  to  have  the  whole  case  thoroughly 
investigated,  and  the  jury  will  in  general  expect  it,  or 
conclude  that  the  merits  will  not  bear  further  investi- 
gation, and  will  find  their  verdict  accordingly ; ''  and 
he  adds  in  a  note,  "  some  years'  experience  and  con- 
versation with   many  special  and  common  jurors  in 
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Court,  in  order  to  ascertain  their  notions  as  to  the 
inferences  jurors  in  general  draw,  has  induced  me  to 
conclude  in  favor  of  the  bolder  line  of  defence,  in  most 
cases  of  even  reasonable  doubt.''  3  Gen.  Prac.  904. 
These  remarks,  perhaps,  require  an  explanation,  as 
they  would  not  be  understood  by  American  practition- 
ers, unless  it  were  known  that  when  the  defendant's 
counsel  determines  to  call  no  witnesses  or  produce  no 
evidence,  he  has  a  right,  by  the  English  practice,  to 
make  his  closing  argument,  and  the  opposite  counsel  has 
no  right  to  reply.  *<  The  bolder  course  is  not  to  shrink 
from  the  consequences  of  a  reply." 

As  in  our  practice,  the  plaintiff's  counsel  has  always 
the  right  of  making  the  last  argument,  (except  when 
the  right  is  given  to  the  defendant  in  the  Common 
Pleas,)  the  English  practice  never  having  been  adopted 
here,  the  cases  must  be  rare  and  extraordinary,  when 
the  defendant's  counsel  will  decline  to  call  witnesses, 
if  he  have  them.  If,  in  England,  even  in  doubtful 
cases,  the  bolder  line  of  defence  is  the  safest,  afortiorij 
it  is  so  here,  where  the  argument  is  always  open  to 
reply. 

Where  there  are  several  defendants,  unless  they  have 
pleaded  separately,  it  seems  to  be  an  invariable  rule, 
that  one  counsel  only  can  address  the  jury  for  all  the 
defendants ;  though  if  they  have  separately  retained 
counsel,  one  counsel  for  each  defendant  may  cross- 
examine  every  witness.  Bishop  v.  Bryant,  6  Carr. 
&  P.  485.  But  if  several  defendants  have  appeared 
separately,  by  different  attorneys,  and  also  pleaded 
separately,  then  one  counsel  for -each  has  a  right  to 
address  the  jury  as  well  as  cross-examine  the  witnesses. 
Ridgway  v.  PhillipSy  3  Dowl.  164.  The  practice  of 
the  Courts  in  this  Commonwealth,  upon  this  matter, 


CB.  XXH.]      THE  TRIAL  AND  ITS  INCIDENTS.  215 

has  not  been  uniform*  If  the  provisions  of  the  Consti- 
tution and  the  spirit  of  the  laws  are  to  be  regarded  as 
of  any  weight,  the  rule  of  practice  is  very  plain.  In 
criminal  cases,  no  man  should  be  prejudiced  by  the 
fact  that  he  is  mixed  up  with  otfier  men.  He  has  a 
right  to  plead  separately,  to  summon  his  own  wit- 
nesses, and  to  employ  his  own  counsel,  and  it  is  his 
undoubted  right  to  have  his  case  presented  and  argued 
by  his  own  counsel,  rather  than  by  one  of  whom  he 
knows  nothing,  or  in  whom  he  places  no  confidence. 
In  a  civil  case,  which  may  extend  to  the  forfeiture  of 
bopds,  to  the  ruin  of  his  reputation,  as  in  case  for  con- 
spiracy to  defraud,  the  loss  of  property,  &c.,  it  is  diffi- 
cult to  see  why  each  man  or  woman  on  trial,  is  not 
entitled  to  two  counsel,  according  to  the  Constitution. 
The  case  last  cited  is,  by  far,  the  better  authority. 

When  the  respective  closing  arguments  are  con- 
cluded, the  presiding  Judge  proceeds  to  sum  up^  (as  it 
is  termed  in  England,)  or  to  deliver  his  charge,  (as  it 
is  here  called.)  He  states  concisely  the  precise  issues 
between  the  parties,  the  substance  of  the  plaintiff's 
claim,  and  the  defendant's  grounds  of  defence.  He 
then,  from  his  notes,  (sometimes  reading  them  ver- 
batim,) states  the  evidence  adduced  by  either  party, 
pointing  out,  as  he  proceeds,  to  which  material  ques- 
tion or  issue  this  or  that  particular  part  of  the  evidenc^ 
may  apply,  and  commenting  occasionally  on  the  nature 
of  the  evidence  and  the  circumstances  which  enhance 
or  impair  its  credit.  If  any  question  of  law  be  mixed 
up  with  questions  of  fact,  he  states  the  rule  of  law, 
according  to  which  the  jury  ought  to  decide,  and  in- 
forms them  they  are  particularly  to  decide  upon  the 
credibility  of  the  evidence  and  the  witnesses,  though 
he  will  probably  observe  upon  the  manner  and  conduct 
21* 
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of  each,  so  as  to  assist,  if  not  materially  influence,  the 
jury  in  their  decision  upon  credibility.  When  he  states 
positions  of  law,  he  speaks  aulhoritaiively9  and  as  the 
jury  are  bound  to  dagide.  When  he  observes  on  cred- 
ibility, he  is  merely  an  unbiased  adviser.  3  Chit.  Gen. 
Prac.  911.  The  Judge  has  a  right  to  express  his  opin- 
ion to  the  jury  on  the  weight  of  the  evidence,  (Cam'- 
monwealth  v.  Childj  10  Pick.  252) ;  and  it  is  every 
day's  practice  in  England,  for  the  Court  to  advise  the 
jury  as  regards  the  verdict  they  should  give.  3  Chit. 
Gen.  Prac.  913.  The  same  doctrine  is  held  in  Maine. 
Gilbert  v.  Woodburyy  22  Maine,  246.  In  a  still  later 
case,  (Frankfort  Bank  v.  Johnson^  24  lb.  490,)  the 
Court  say,  that  the  comments  of  the  presiding  Judge 
upon  the  testimony,  cannot  be  the  subject  of  excep- 
tion ;  that  the  juries  are  not  bound  by  such  comments, 
and  that  the  Court  never  refuses  to  counsel  the  oppor- 
tunity, in  a  proper  manner,  before  the  cause  is  fully 
committed  to  the  jury,  to  correct  any  misappreliension 
or  mis-statement  of  the  testimony. 

During  the  delivery  of  the  charge,  it  is  the  duty  of 
the  counsel  to  note  the  remarks  of  the  Judge,  to  correct 
him  immediately,  and  in  a  respectful  manner,  whenever 
he  mis-states  a  material  piece  of  evidence,  and  if  he 
rule  a  matter  of  law,  to  which  no  opportunity  of  mak- 
ing an  exception  has  been^allowed  before,  to  take  the 
objection  before  the  jury  retire.  3  Chit.  Gen.  Prac. 
914.  In  order  to  avoid  the  often  painful  and  always 
unpleasant  duty  of  debating  or  even  raising  a  point  of 
law  with  a  Judge,*either  during  his  charge  or  after  it 
is  completed  and  before  the  jury  retire,  the  better 
course  is,  in  all  cases,  in  which  it  is  practicable,  to  as- 
certain, and  if  necessary,  to  discuss,  the  points  of  law 
that  arise  in  the  case,  before  the  closing  arguments  are 
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cammencedj  and  this  is  a  common  practice.  If,  hoiv* 
ever,  the  closing  counsel  should  reserve  the  discussion 
of  an  important  principle  until  his  closing  argument, 
and  address  himself  to  the  Court  and  should  be  over- 
ruled in  the  charge,  4t  is  required  neither  by  courtesy 
nor  the  practice,  that  he  should  immediately  announce 
that  he  takes  exception.  He  would  be  regarded  as 
having  already  reserved  his  exception.  The  object  of 
requiring  an  exception  to  be  taken  is,  to  apprise  the 
Judge  of  it,  in  order  that  he  may  correct  or  qualify  the 
position  taken  by  him,  and  not  to  allow  a  party  to  lie 
by,  during  the  delivery  of  a  charge,  and  when  the  ver- 
dict has  been  returned,  move  to  set  it  aside  for  some 
omission  or  exceptionable  remark  of  the  Judge.  In  the 
case  of  Commanwecdth  v.  Childj  already  cited,  Chief 
Justice  Parker  said,  that  there  were  few  charges  in 
which  exceptionable  remarks  were  not  made.  Where 
the  Judge  omits  to  give  such  instructions  as  are  desired, 
the  prqper  course  is  to  ask  that  such  instructions  may 
be  given,  and  if  the  request  be  declined,  an  exception 
will  lie  ;  but  if  the  counsel  lie  by,  until  after  verdict, 
it  will  be  considered  as  waived.  Moore  v.  Ross^  1 1 
N.  H.  667  ;  14  Pick.  461. 

The  jury  are  then  directed  to  retire,  under  the  direc- 
tion of  an  officer.  When,  after  due  and  thorough 
deliberation,  they  return  inio  Court,  without  having 
agreed  on  a  verdict,  the  (^ourt  may  state  the  law  and 
the  evidence^anew,  and  send  them  out  again;  but  if 
they  return  a  second  time  without  having  agreed,  they 
cannot  be  sent  out  again,  without  their  own  consent, 
unless  they  ask  some  further  explanation  of  the  law. 
Rev.  Stat.  c.  95,  §  32.  In  England  it  is  usual  to 
withdraw  a  juror,  the  effect  of  which  is,  that  the  case 
there  ends,  and  each  party  pays  his  own  costs,  the 
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plaintifT  being  at  liberty,  however,  to  comoience  de 
novo. 

It  is  usual,  ID  our  practice,  for  the  jury  to  take  with 
them  all  the  written  evidence  which  has  been  admit- 
ted during  the  trial.  It  is  the  established  practice  of 
the  Court  to  inform  the  jury,  when  they  are  liable  to 
be  out  during  a  long  adjournment  of  the  Court,  or  for 
the  night,  to  seal  up  their  verdict,  when  they  have 
agreed,  and  separate.  Wtnslow  v.  Draper^  8  Pick, 
170 ;  Howe,  Prac.  267.  But  if,  after  such  agreement 
and  separation,  on  coming  into  Court,  one  of  the  jurors 
dissents,  the  verdict  cannot  be  received.  Lawrence  v. 
Stearns,  II  Pick.  501. 

As  in  our  practice,  nothing  but  the  general  issue 
can  be  pleaded,  every  verdict  must  necessarily  follow 
the  words  of  the  general  issue,  though  it  frequently 
does  not  touch  the  real  point  in  controversy.  Jurors 
are  not  generally  acquainted  with  the  forms  of  ver* 
diets,  and  it  is  usual  for  them  to  write  simply  that 
<*  they  find  a  verdict  for  the  plaintiff,  and  assess  dam* 
ages  in  the  sum  of  ;^  — ,''  or*"  they  find  a  verdict  for 
the  defendant."  This  verdict  is  put  into  form,  either 
by  the  clerk,  or  by  the  counsel  of  the  prevailing  party ; 
then  signed  by  the  foreman,  and  read  and  affirmed  by 
the  jury  in  open  Court.  "  If  any  juror  does  not  agree 
to  it  when  so  read,  he  may  express  his  dissent,  and 
the  jury  may  retire  and  revise  the  verdict."  Ropps  v. 
Barker,  4  Pick.  242.  The  pactice  of  polling  a  jury 
is  wholly  obsolete  in  this  Commonwealth,  even  in 
criminal  cases.  An  elaborate  and  learned  opinion  to 
this  effect  was  delivered  by  the  late  Judge  Thatcher, 
of  the  Municipal  Court  of  Boston,  in  a  case  of  libel. 
The  verdict  should  find  the  issue  and  nothing  more, 
{Clark  V.  Lanib,  6  lb.  511)  ;  and  if  they  find  other 
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facts,  such  improper  finding  will  be  rejected  as  sarplus- 
age,  as  if  they  should  undertake  to  find  costs  for  either 
party,  {Bacon  y.  Callender^  6  M.  R.  303 ;  Lincoln  y. 
Hapgoody  11  lb.  358);  but  not  if  such  superfluous 
finding  apparently  enters  into  the  merits  of  the  verdict. 
Lajlin  v.  Brown^  7  Met.  682. 

Generally  the  jury  are  not  allowed  to  explain  their 
reasons,  nor  are  counsel  suffered  to  ask  for  an  expla- 
nation as  to  the  grounds  of  the  verdict,  (Homer  v. 
Watsm^  6  Carr.  &  Pa.  680) ;  but  in  some  cases,  it  is 
highly  expedient  that  such  inquiries  should  be  made 
under  the  direction  of  the  Court.  "In  practice,'^  says 
Chitty,  (vol.  3,  p.  921,)  "  when  the  counsel  for  either 
party  thinks  that  a  point  of  law  may  arise,  rendering 
it  important  to  ascertain  on  which  precise  point  the 
jury  have  found  their  verdict,  it  is  usual  for  him  to 
request  the  Judge,  to  put  such  questions  to  them ;  ad 
where  the  defence  to  an  action  on  a  bill  of  exchange 
was,  that  there  were  two  alterations,  and  the  jury 
found  a  general  verdict  for  the  defendant.  Tindal, 
C.  J.,  in  compliance  with  the  request  of  the  plaintiff's 
council,  inquired  of  the  jury,  upon  which  of  the  sup- 
posed alterations  they  founded  their  verdict." 

In  Smith  V.  Putney ^  18  Maine,  86,  the  jury  were 
inquired  of,  (the  defendant  objecting,)  as  to  the  items 
of  damage  which  they  had  found.  The  Supreme 
Court  held  the  inquiry  to  be  proper,  and  corrected  the 
verdict  upon  the  information  thus  given,  at  the  final 
hearing,  by  ordering  a  new  trial  unless  the  plaintiff 
would  remit  a  certain  part  of  the  damages,  See  also, 
Little  V.  Larrabee^  2  Greenl.  R.  37.  Where  the  jury 
had  returned  their  verdict  and  it  had  been  aflSirmed, 
and  the  trial  of  another  action  to  the  same  jury  had 
commenced,  it  was  suggested  that  the  jury  had  prob- 
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ably  acted  under  a  mistake  as  to  the  legal  effect  of 
their  verdict.  They  were  inquired  of  by  the  Judge  and 
the  papers  were  delivered  back  to  them,  and  they, 
without  leaving  their  seats,  reversed  the  verdict  they 
had  previously  rendered.  Ward  v.  Bailey^  23  Maine, 
316.  In  this  case  the  jury  misunderstood  the  legal 
meaning  of  the  word  disseizin.  As  all  cases  are  now 
tried  on  the  general  issue,  it  will  be  more  necessary 
than  it  has  been  heretofore  to  ascertain,  where  there 
are  mere  formal  verdicts,  in  the  precise  words  of  the 
issue,  whether  the  jury  have  or  not  acted  under  any 
mistake.  As  most  jurors  are  not  accustomed  to  legal 
phraseology,  and  do  not  often  understand  technical 
terms,  the  better  course  is  always  to  direct  the  jury  to 
return  a  verdict  for  the  plaintiff  or  defendant,  without 
regard  to  the  form,  and  to  put  it  into  form,  when  it  is 
rendered. 

In  Plummer  v.  Walker,  24  Maine,  14,  a  demandant 
in  a  writ  of  right  was  permitted  to  amend  his  declar- 
ation by  diminishing  the  extent  of  his  claim  after  the 
verdict  was  rendered  and  before  it  was  affirmed. 

An  action  tried  before  the  writer  furnishes  a  good 
illustration  of  the  propriety  of  putting  such  inquiries. 
It  was  an  action  against  an  attorney,  for  not  defend- 
ing a  suit  which  he  was  retained  to  defend.  The  de- 
fence was  twofold,  1st,  that  he  never  was  retained  ; 
and  2d,  that  there  was  no  defence  to  the  suit,  so  that 
the  plaintiff  was  not  damnified  ;  and  it  became  neces- 
sary to  try  the  two  issues,  and  in  the  trial,  important 
questions  of  law  arose  upon  each.  The  jury  returned 
a  general  verdict  for  the  defendant,  and  were  inquired 
of  by  the  Court,  upon  which  issue  they  founded  their 
verdict,  or  if  upon  both.  If  they  had  answered,  upon 
the  first,  the  questions  reserved  under  the  second 
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branch  of  the  defence  would  have  become  wholly 
immaterial.  This  course  was  pursued  in  Peirce  v. 
Woodward^  6  Pick.  206,  where  the  Judge,  being  sur- 
prised by  the  verdict,  ascertained  upon  inquiry  of  the 
jury,  that  they  had  adopted  an  erroneous  principle  in 
assessing  damages,  and  a  new.  trial  was  subsequently 
ordered.  They  may  also  be  asked  if  they  read  a  cer- 
tain paper,  not  proper  evidence,  which  accidentally 
found  its  way  into  the  papers  given  to  to  the  jury,  5 
Pick.  296.  It  is  the  practice  in  Maine,  in  the  discre- 
tion of  the  Court,  to  submit  special  questions  to  a 
jury,  to  be  answered  by  them.  Gordon  v.  WilkinSf 
20  Maine,  134;  Merriam  v.  Michelle  13  Maine, 
160. 

'Where  the  position  of  a  case  is  such  that  the  find- 
ing of  one  or  more  of  the  issues  is  decisive  of  the 
case,  and  renders  the  other  issues  immaterial,  the 
verdict  may  be  taken,  and  the  jury  discharged  of  the 
case,  whether  the  parties  do  or  do  not  consent. 
French  v.  Hanchetty  12  Pick.  16;  Sutton  v.  Dana^  1 
Met.  386.  if  the  jury  return  a  verdict  which  is  not 
such  as  the  issue  requires,  the  Court  may  send  them 
back  to  reconsider  their  verdict,  with  appropriate  in- 
structions, at  any  time  before  it  is  received  and  re- 
corded as  a  verdict.  Goodwin  v.  Appleton^  22  Maine, 
453. 

The  trials  in  special  cases,  such  as  flowage,  laying 
out  highways,  railroads,  &c.,  are  specially  regulated 
by  the  statutes,  and  it  is  considered  unnecessary  to 
recite  the  provisions.  Several  parties  may  unite  in  a 
petition  for  a  jury,  and  the  verdict  is  considered  a 
several  verdict  in  each  case,  (Anthony  v.  Berkshire, 
14  Pick.  189) ;  and  where,  in  such  a  casq,  the  jury 
assessed  damages  for  several  of  the  parties,  but  could 
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not  agree  as  to  one,  the  verdict  was  received  and  ac- 
cepted in  each  case,  in  which  the  damages  were 
assessed,  and  the  other  case  was  submitted  to  a  new 
jury.    Lanesborough  v.  Berkshire^  22  Pick.  278. 

Where  there  are  several  actions  in  favor  of  differ- 
ent plaintiffi,  but  against  the  same  defendant,  and 
depending  on  the  same  questions  and  the  same  evi- 
dence, and  managed  by  the  same  counsel,  it  is  within 
the  discretionary  power  of  the  Judge,  notwithstanding 
objection  on  the  part  of  the  defendant,  to  order  the 
actions  to  be  put  to  the  same  jury  at  the  same  time. 
mtherlee  v.  Ocean  Ins.  Co.  24  Pick.  67. 
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CHAPTER  XXIIL 

EVIDENCE. 

The  practice  in  the  Courts,  in  regard  to  the  mode  of 
procuring  the  different  kinds  of  evidence,  that  may  be 
used  on  a  trial,  is  all  that  comes  within  the  limits  of 
this  treatise.  For  the  principles  of  evidence,  the 
reader  is  referred  to  the  work  of  Mr.  Greenleaf,  which 
is  as  perfect  a  treatise  upon  a  most  important  branch 
of  jurisprudence,  as  has  ever  appeared. 

TTie  production  of  Private  Writings.  —  If  they  are  in 
the  possession  of  any  person^  other  than  a  party  in  the 
cause,  the  proper  mode  to  compel  their  production,  is 
to  issue  a  subpoena  duces  tecum,  to  the  person  in 
whose  custody  they  are  ;  whereby  he  is  commanded 
to  produce  the  papers.  It  is,  of  course,  necessary 
that  they  should  be  described  with  sufficient  certainty 
to  enable  the  custodier  to  ascertain  what  is  wanted. 
And  this  subpoena  is  issued,  ordinarily,  without  appli- 
cation to  the  Court,  nor  does  such  application  seem 
to  be  necessary.  In  an  action  against  a  close  corpo- 
ration, (a  manufacturing  company,)  it  was  held,  that 
a  subpoena  duces  tecum  to  the  clerk  of  the  company, 
to  bring  in  their  books,  was  not  the  proper  course,  but 
notice  should  be  given  to  the  defendants  to  produce 
them.  Westcott  v.  Atlantic  Silk  Co.,  3  Met.  291. 
Whether  a  witness  is  bound  to  produce  a  paper  in  his 
possession,  depends  upon  the  same  principles,'  as 
whether  he  is  bound  to  give  evidence,  touching  the 
same  subject  matter.  If  he  have  a  lawful  and  reason- 
able excuse,  of  which  the  Court  and  not  the  witness 
22 
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will  judge,  he  will  not  be  required  to  produce  it  Bull 
T.  Lovelandj  10  Pick.  14. 

Where  the  instrumeut  or  writing  is  in  the  hand  or 
power  of  the  adverse  party^  there  are,  in  general,  no 
means,  at  law,  of  compelling  him  to  produce  it ;  but  the 
practice  in  such  cases  is,  to  give  him  or  his  attorney 
regular  notice  to  produce  the  original.  Not  that,  on 
proof  of  such  notice,  he  is  compellable  to  give  evi- 
dence against  himself;  but  to  lay  the  foundation  for 
the  introduction  of  secondary  evidence  of  the  contents 
of  the  document  or  writing,  by  showing  that  the  party 
has  done  all  in  his  power  to  produce  the  original 
1  Greenl.  on  £v*  §  660. 

The  party  must  prove,  not  only  that  notice  has 
been  given,  before  he  can  be  admitted  to  give  second- 
ary evidence,  but  the  existence  of  the  original,  and 
that  it  is  in  the  possession  or  under  the  control  of  the 
party  required  to  produce  it.  1  Greenl.  £v.  §  560, 
note  1.  After  a  party  has  refused  to  produce  a  paper, 
and  secondary  evidence  has  been  given  of  its  con- 
tents, he  cannot  produce  it  as  his  own  evidence.  Doe 
V.  Hodgson,  4  P.  &  D.  142. 

There  are  three  cases,  in  which  such  notice  to  pro- 
duce is  not  necessary.  First,  where  the  instrument 
produced,  and  that  to  be  proved,  are  duplicate  origi- 
nals ;  secondly,  where  the  instrument  to  be  proved  is 
Itself  a  notice,  such  as  a  notice  to  quit,  or,  notice  of 
the  dishonor  of  a  bill  of  exchange ;  and  thirdly,  where, 
from  the  nature  of  the  action,  the  defendant  lias  notice 
that  tlie  plaintiff  intends  to  charge  him  with  the  poo- 
session  of  the  instrument ;  as,  for  example,  in  trover 
for  a  bill  of  exchange.  And  the  principle  of  the  rule 
does  not  require  notice  to  the  adverse  party,  to  produce 
a  paper  belonging  to  a  third  person,  of  which  he  has 
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fraudulently  obtained  possession ;  as  where,  after  ser- 
vice of  a  subpana  duces  tecum,  the  adverse  party  had 
received  the  paper  from  the  witness,  in  fraud  of  the 
subpoena.  lb.  §  561. 

In  respect  to  the  time,  when  such  notice  should  be 
given,  it  is  the  genera]  rule,  that  it  should  be  served 
a  reasonable  time  before  the  commencement  of  the 
trial.  2  Tidd,  Prac.  803.  And  it  must  be  such,  as, 
under  the  known  circumstances  of  the  case,  will  enable 
the  party  to  comply  with  the  call.  Proof  that  the 
party  has  the  instrument  in  Court  does  not,  except  in 
extraordinary  cases,  render  notice  to  produce  it  un- 
necessary. 1  Greenl.  Ev.  §  662,  note,  citing  Knight 
V.  Waterfyrd,  4  Y.  &  Coll.  284.^ 

Witnesses*  —  The  attendance  of  witnesses  is  com- 
pelled by  a  subpoena,  which  may  be  issued  by  any 
Justice  of  the  Peace,  in  all  civil  cases,  pending  before 
any  Court  whatever,  or  before  any  magistrates,  arbi- 
trators, or  other  persons  authorized  to  examine  wit- 
nesses, (Rev.  Stat.  c.  85,  ^  38) ;  also  by  the  clerk  of 
a  Court  of  Record,  in  all  such  cases,  c.  94,  ^  1.  The 
form  was  established  by  the  Statute  of  1784,  c.  28,  ^ 
6,  and  re-established  by  the  94th  chapter  of  the  Re- 
vised Statutes,  ^1.  It  is  not  required  to  be  under 
seal. 


1  If  a  party  has  aa  instrument  in  Court,  and  can  produee  it  in  an  in- 
stant, why  Ihoald  he  not  he  required  to  produce  itt  In  one  instance, 
where  the  present  Chief  Justice  of  the  Supreme  Court  of  this  Common* 
wealth  presided,  the  production  of  the  important  document  was  required, 
without  previous  notice,  in  such  a  manner  that  it  was  immediately  forth* 
coming.  The  impression  made  upon  all,  who  witnessed  the  scene,  was 
that  he  regarded  substantial  justice  more  than  idle  forms.  It  is  ferrently 
to  be  hoped,  thai  this  upright  and  just  decision  will  be  of  as  much  weight 
as  the  case  of  Knight  and  Waterford,  decided  in  England,  whexe  forma 
are  regarded  as  more  important  than  substance. 
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The  subpcBna  may  be  served  by  any  officer,  quali* 
fied  to  serve  any  civil  process,  or  by  any  disinterested 
person,  by  exhibiting  and  reading  it  to  the  witness,  or 
by  giving  him  a  copy,  or  leaving  such  copy  at  the 
place  of  his  abode,  c.  94,  ^  2.  When  it  is  served  by 
a  person  other  than  an  officer,  it  is  usual,  and  perhaps 
necessary,  for  such  person  to  make  an  affidavit  of  his 
service. 

No  person  is  obliged  to  attend  as  a  witness,  unless 
his  fees  are  paid  and  tendered  to  him,  for  one  day's 
attendance,  and  his  travel  to  and  from  the  place 
where  he  is  required  to  attend,  c.  94,  ^  3.  No  time 
is  limited,  before  the  trial,  within  which  a  subpoena 
must  be  served,  but  the  practice  is  to  summon  them 
but  a  short  time  before  the  trial  actually  commences. 
When  a  witness  has  made  his  appearance  at  Court,  in 
pursuance  of  the  subpoena,  he  is  bound  to  remain, 
until  the  cause  is  determined,  or  he  is  discharged  by 
the  party  which  summoned  him.  He  has  a  right, 
however,  to  demand  the  payment  of  his  fee  for  each 
day's  attendance,  on  each  day,  and  if  it  be  not  paid, 
he  may  safely  depart,  but  not  without  such  demand 
and  refusal. 

If  a  witness  neglect  or  refuse  to  attend^  after  being 
duly  summoned,  in  the  manner  before  stated,  the 
Court  will,  on  motion  and  on  proof  of  the  fact,  issue 
a  warrant,  (or  capias,)  to  bring  in  the  witness  to  an- 
swer for  the  contempt,  and  also  to  testify  in  the  cause. 
Rev.  Stat.  c.  94,  ^  6.  It  would  seem  from  section 
fifth  of  the  same  chapter,  that  the  Court  may  punish 
for  such  contempt,  by  a  fine  not  exceeding  twenty 
dollars.  It  may  be  properly  mentioned,  in  this  con- 
nection, that  it  was  determined  by  one  of  the  Judges 
of  the  Court  of  Common  Pleas  in  1846,  at  Worcester, 
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and  afterwards  at  Bristol,  that  the  warrant  or  capias 
should  be  directed  to  one  of  the  officers  of  the  county, 
in  which  the  Court  was  sitting,  and  that  he  might 
execute  it  in  any  county  of  the  Commonwealth.  It 
was  also  determined  by  the  same  Judge,  after  discus- 
sion, that  it  was  so  far  a  criminal  process,  that  the 
case  should  be  entered  on  the  clerk's  docket,  like 
other  actions,  together  with  the  judgment  of  the  Court 
thereon ;  and  the  costs  of  executing  the  process  could 
not  be  taxed  in  the  bill  of  costs  in  the  action  between 
the  original  parties,  but  if  not  paid  by  the  person  in 
contempt,  by  judgment  of  the  Court,  should  be  paid 
by  the  Commonwealth,  as  in  other  criminal  cases.  The 
reason  given  was,  that  the  party  having  done  every- 
thing authorized  or  required  by  law  to  procure  the 
attendance  of  the  witness,  and  having  proved  the  fact 
to  the  Court,  the  witness  is  then  guilty  of  a  contempt 
of  the  Court,  which  ought  to  be  punished  at  the  ex- 
pense, not  of  a  diligent  and  meritorious  party,  but  of 
the  Commonwealth  itself. 

If  Ike  witness  be  in  custody,  at  the  time  of  trial,  a 
habeas  corpus  ad  testificandum  may  be  issued.  Rev. 
Stat.  c.  Ill,  ^  37.  This  writ  is  usually  granted,  on 
motion,  without  an  affidavit  of  the  materiality  of  the 
witness,  and  issued  to  the  officer  in  whose  custody  he 
is.  The  expense  of  bringing  him  in,  &c.,  must  be 
borne  by  the  party  at  whose  instance  the  writ  is  issued, 
^  in  the  same  manner  as  if  it  were  a  simple  subpoena. 

If  a  witness  live  more  than  thirty  miles  from  the  place 
of  trial,  his  deposition  may  be  taken.  It  is  this  pro- 
vision of  the  statute,  probably,  that  has  given  rise  to 
the  opinion,  which  is  entertained  by  a  few*  lawyers, 
that  a  witness  cannot  be  summoned  beyond  that  dis- 
tance to  attend  Court  and  give  his  oral  testimony  on 
22* 
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the  trial.  The  opinion  is  not  authorized  bj  any  just 
construction  of  the  statute,  and  is  entirely  groundless. 
A  party  has  his  election,  to  take  the  deposition  of  a 
witness,  living  beyond  that  distance,  or  to  summon 
him,  but  the  witness  has  no  right  of  election.  It  is 
indispensable,  in  some  cases,  as  where  there  are  two 
witnesses  to  a  note,  deed  or  other  document,  that  a 
witness  should  attend  in  person.  In  the  year  1838, 
the  subject  was  brought  before  the  Legislature,  and 
the  committee,  to  which  the  subject  was  referred, 
reported,  that  a  party  had  an  undoubted  right,  under 
the  existing  laws,  to  summon  a  witness,  at  whateyer 
distance  within  the  bounds  of  the  State,  and  that, 
therefore,  no  further  legislation  upon  the  subject  was 
necessary.  See  1  Greenl.  £v.  §  315,  note  5,  ace 
The  Courts  of  the  United  States  are  empowered  by 
statute  (1793,  c.  66),  to  send  subpoenas  for  witnesses 
into  any  other  district,  provided  that,  in  civil  cases,  the 
witness  do  not  live  at  a  greater  distance  than  one  hun-- 
dred  miles  froni  the  place  of  trial. 

Where  a  party  has  taken  the  proper  measures  to 
secure  the  attendance  of  a  witness,  a  capias  is  issued 
as  of  course,  and  the  party  is  entitled  to  a  delay  in  the 
trial,  if  he  request  it,  until  the  capias  is  returned. 
Whether  he  is  entitled  to  a  continuance,  if  he  cannot 
be  arrested,  is  a  question  discussed  in  the  chapter  on 
Continuance.  Where  a  witness  has  been  duly  sum- 
moned, and  his  fees  have  been  tendered  or  paid  to 
him,  and  he  does  not  attend,  assumpsit  will  not  lie  to 
recover  back  such  fees.  The  remedy  is  by  a  process 
for  contempt,  or  by  an  action  on  the  case  for  damages. 
Leighton  v.  Twamhly,  9  N.  H.  483. 

Depositions.  —  If  a  witness  be  beyond  the  jurisdic- 
tion of  the  Court,  or  is  so  sick,  infirm  or  aged  as  to 
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make  it  probable  tbat  he  will  be  unable  to  attend,  or 
lives  more  than  thirty  miles  from  the  place  of  trial,  or 
is  about  to  go  out  of  the  State  and  not  to  return  in 
time  for  the  trial,  his  deposition  may  be  taken,  c.  94, 

Depositions  may  be  taken  at  any  time  after  the  com- 
mencement of  the  action  by  the  service  of  process,  or 
after  it  is  submitted  to  arbitrators  or  referees  ;  except 
that  they  cannot  be  taken  in  term  time,  at  any  other 
place  than  the  town  where  the  Court  is  holden,  and 
at  an  hour  when  the  Court  is  not  actually  in  session. 
Rules  of  C.  C.  Pleas,  xi.,  S.  J.  C.  viii. 

There  are  two  modes  of  taking  depositions,  which 
it  is  necessary  to  consider  separately.  1st,  by  notice, 
and  2d,  by  commission. 

1.  By  Notice.  —  It  has  not  been  judicially  deter- 
mined, that  the  depositions  of  persons  out  of  the  State 
may  not  be  taken  in  this  manner,  but  it  is  an  unusual 
practice,  and  would,  under  some  circumstances,  sub- 
ject the  party  to  just  animadversion,  and  seriously 
affect  the  credit  of  the  testimony,  if  the  deposition 
were  admitted.  The  rules  of  the  Courts  appear  to  ad- 
mit that  depositions  out  of  the  State  may  be  so  taken. 
See  Rev.  Stat.  c.  94,  ^  33.  Where,  however,  the 
parties  live  near  the  boundary  line  of  the  State,  con- 
venience obviously  requires  that  they  should  not,  in  all 
cases,  be  compelled  to  resort  to  a  commission. 

The  mode  of  taking  depositions  within  this  State  is 
prescribed  in  the  ninety-fourth  chapter  of  the  Revised 
Statutes,  sections  15-30,  and  is  substantially  as  fol- 
lows, viz. : 

A  notice  is  issued  to  the  adverse  party,  signed  by  a 
Justice,  to  appear  before  him  or  some  other  Justice,  at 
a  time  and  place  designated,  which  may  be  served  on 
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him  or  his  attornej,  and  when  there  are  several  per- 
sons,  service  on  one  is  sufficient  by  delirering  a  copj, 
or  leaving  it  at  his  place  of  abode,  at  least  twentj-four 
hours  before  the  time  of  caption,  and  allowing  for 
travel,  after  the  notice,  not  less  than  at  the  rate  of  one 
day,  exchisive  of  Sunday,  for  every  twenty  miles' 
travel.  If  a  party  live,  therefore,  twenty  miles  from 
the  place  of  caption,  forty-eight  hours'  notice  is  neces- 
sary. The  Justice  who  takes  the  deposition  may  give 
verbal  notice,  in  all  cases,  or  notice  may  be  wholly 
waived  by  the  party.  The  deposition  must  be  written 
by  the  deponent,  or  the  Justice,  or  some  disinterested 
person  in  his  presence,  the  deponent  being  first  sworn. 
He  may  be  examined  on  verbal  or  written  interroga- 
tories, at  the  election  of  the  party  producing  him*  It 
has  been  held,  that  a  son-in-law  of  one  of  the  parties 
was  not  legally  disqualified,  by  interesti  from  taking  a 
deposition  as  a  Justice.  Chandler  v.  Brainardj  14 
Pick.  285.  Where  a  Justice  acted  as  attorney  for  the 
plaintifiT  in  taking  a  deposition,  and  afterwards  took 
depositions  as  a  Justice,  it  was  held  that  he  was  in- 
competent, but  that  the  objection  not  being  made  in 
due  time,  the  depositions  should  be  admitted.  Whicker 
V.  Whicker^  11  N.  H.  348.  So  a  deposition  that  would 
otherwise  have  been  rejected  was  admitted  in  FarnM 
V.  Commonwealth  Ins.  Co.,  18  Pick.  63,  where  the 
ground  of  objection  was  known,  but  not  made  for  a 
year  afterwards.  A  deposition  was  received  where 
the  magistrate  had  aided  one  of  the  parties  as  a  friend 
by  his  advice,  &c.  Coffin  v.  Jones,  13  lb.  441.  See 
also,  3  N.  H.  94 ;  7  Greenl.  R.  181 ;  9  N.  H.  63 ;  16 
Maine,  128. 

The  Justice  is  required  to  annex  to  the  deposition  a 
certificate  of  the  time  and  manner  of  taking  it,  the 
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person  at  whose  request  and  the  suit  for  which  it  was 
taken,  the  reason  for  taking  it,  and  whether  the  ad- 
verse partj  attended,  and  if  not,  the  notice  given  to 
him. 

It  is  then  sealed  up  and  directed  to  the  Court  in 
which  the  action  is  pending ;  but  it  cannot  be  used 
anless  the  parly  producing  it  show  a  sufficient  cause 
then  existing  for  using  it.^  Objections  to  the  compe* 
tencj  or  credibility  of  a  deponent  may  be  made  at  the 
time  of  trial,  in  the  same  manner  as  if  the  witness 
were  personally  examined,  but  when  taken  on  written 
interrogatories,  all  objections  to  them  must  be  made 
and  noted  before  they  are  answered. 

In  all  cases,  olgections  to  the  form  of  the  questions 
as  leading,  must  be  made  at  the  time  the  questions  are 
put,  or  they  will  be  considered  as  waived,  and  if  the 
opposite  party  neglects  to  attend  at  the  taking,  he 
cannot  make  such  objections  at  the  trial.  Rowe  v. 
Godfrey  J  16  Maine,  128;  Allen  v.  Babcockj  15  Pick. 
56. 

A  deponent  may  be  summoned  and  compelled  to 
testify  within  twenty  miles  of  his  place  of  abode ;  and 
if  a  witness  have  no  place  of  abode  within  the  Com- 
monwealth, but  is  found  here,  he  may  be  summoned 
and  compelled,  in  like  manner,  at  any  place  within  ten 
miles  of  the  place  at  which  the  summons  is  served 
upon  him.  Stat.  1837,  c.  236.  The  notice  to  the 
adverse  party  should  contain  the  name  of  the  proposed 
deponent.  Mnot  v.  Bridgewaterj  15  M.  R.  492.  The 
deponent  is  summoned  to  appear,  by  serving  a  subpoena 
upon  him,  a  reasonable  time  before  the  caption.  If  the 


1  Sach  IB  the  express  provisioQ  of  the  Rev.  Stat.,  c.  94,  §  25. 
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witness  do  not  appear,  the  Justice  maj  adjourn  to  an- 
other day,  and  issue  a  capias.  Dorrance  r.  Hutehin^ 
son,  22  Maine,  357. 

By  Commission.  —  The  rules  of  the  two  Courts, 
which  they  were  expressly  authorized,  by  the  ninety- 
fourth  chapter,  section  S2,  to  make,  are  so  full  and 
ezidicit,  as  to  the  mode  of  taking  depositions  in  this 
form,  that  they  need  not  be  here  repeated.  The  com- 
mission should  contain  the  names  of  the  witnesses 
whose  depositions  are  to  be  taken,  in  all  cases  in  which 
it  is  practicable.  Bryant  v.  Commonwealth  Ins.  Co.j  9 
Pick.  485.  Interrogatories  must  be  objected  to  before 
the  commission  issues.  JUen  v.  Babcock,  15  lb.  56 ; 
Anonymous^  2  lb.  165. 

The  best  evidence  of  the  perspicuity  and  efficiency, 
both  of  the  statute  regulations  and  of  the  rules  of  the 
Courts,  is  found  in  the  fact  that,  since  their  adoption, 
no  question  has  arisen  respecting  them.  Previous  to 
that  time,  however,  some  questions  arose,  which  it  may 
be  useful  ,to  state,  in  a  summary  manner.  A  deposi- 
tion to  prove  the  taking  of  usurious  interest  is  inad- 
missible; the  oath  must  be  administered  in  Court, 
(Frye  v.  Barker ^  2  Pick.  65)  ;  nor  is  the  law  probably 
changed  by  the  Revised  Statutes ;  nor  of  plaintiff's 
oath  to  his  books,  in  order  to  support  a  book  account, 
lb.  If  a  commission  be  issued  by  the  Common  Pleas, 
and  before  its  return,  the  case  be  carried  to  the  Su- 
preme Court,  it  is  admissible  on  the  trial  in  that  Court. 
S^ele  V.  Carson,  22  lb.  309.  The  neglect  or  refusal  of 
a  deponent  to  answer  all  the  interrogatories,  may  or 
may  not  be  a  sufficient  reason  for  rejecting  the  deposi- 
tion altogether,  according  to  circumstances.  Savage 
V.  Birkhead,  20  lb.  167.  The  certificate  of  the  mag- 
istrate who  takes  a  deposition,  should  contain  all  the 
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facts  which  he  is  required  to  certify,  and  if  it  do  not, 
it  will  generally  be  rejected,  {Amory  t.  Fellows^  5  M. 
R.  219) ;  where  he  omitted  to  certify  that  the  depo- 
nent was  sworn,  (Bradstreet  v.  Baldmn^  11  lb.  229; 
Davis  Y.  Mien,  14  Pick.  313;  Woods  t.  Clark,  24 
lb.  36;  WeUs  y.  Fisk,  3  lb.  74);  in  which  it  did 
not  appear  at  whose  request  the  deposition  was 
taken. 

The  statute  in  Maine  requires  that  the  magistrate 
should  administer  the  oath  before  the  deposition  is 
taken  ;  and  if  this  fact  be  not  certified  dbtinctly  by 
the  magistrate,  the  deposition  will  be  rejected,  and  it 
is  not  sufiScient  to  certify  that  he  was  <^  duly  sworn  ac- 
cording to  law."  Atkinson  t.  St.  Croix  Manuf,  Co., 
24  Maine,  174.  The  provision  in  the  Revised  Stat- 
utes of  Massachusetts,  c.  94,  ^  20,  is  not  less  distinct, 
that  the  deponent  shall  be  sworn  before  he  gives  his 
deposition.  The  expression  is,  ^<  he  shall  be  sworn," 
&c.,  and  then  be  examined. 

But  in  the  case  of  depositions  taken  under  a  com- 
mission, and  executed  in  foreign  countries,  the  Court 
have  sometimes  properly  relaxed  the  severity  of  the 
rule,  and  every  fact  need  not  be  certified  by  the  mag- 
istrate in  detail.  ^^  The  regulations  of  the  rule  are  not 
deemed  conditions  precedent,  a  compliance  with  which 
must  be  shown  by  the  caption :  they  are  to  be  regarded 
as  instructions  to  guide  and  regulate  the  proceedings 
of  the  commissioner  in  the  execution  of  his  trust." 
Reed  v.  Boardman,  20  Pick.  446 ;  Amher^  Bank  v. 
Root,  2  Met.  632.  <^  If,  indeed,  there  should  appear 
such  a  considerable  departure  from  the  directions,  as  to 
show  a  gross  neglect  or  wilful  violation  of  duty,  or  to 
indicate  any  partiality,  misconduct  or  impropriety  on 
the  part  of  the  commissioner,  it  will  be  the  duty  of  the 
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Judge,  at  the  trial,  to  reject  the  deposition.  Sabine  v. 
Strong,  6  lb.  279. 

In  New  Hampshire,  proof  that  a  Justice  or  Notarj 
acts  as  such,  is  primd  facie  evidence  of  his  authority  to 
take  depositions,  (Steele  v.  SKone,  12  N.  H.  90); 
where  the  deposition  was  taken  in  Canada,  and  some 
evidence  is  always  required  there  upon  this  point, 
before  the  deposition  can  be  received.  Shepard  v. 
TTiompsoitj  lb.  213.  In  Maine,  the  certificate  of  the 
magistrate  himself  is  primd  facie  evidence  of  his  au- 
thority. Clements  v.  Durgin,  6  Greenl.  R.  9.  In  this 
State,  the  matter  is  regulated  by  the  rules  of  the 
Court. 

Depositions  in  perpetuam^  may  be  taken  in  two 
ways ;  1.  By  a  statement  in  writing,  setting  forth  the 
subject  matter  respecting  which  the  party  desires  to 
perpetuate  the  evidence,  the  names  of  all  persons  in- 
terested therein,  and  of  the  witness,  and  delivering  it 
to  two  Justices  of  the  Peace,  one  of  whom  shall  be  a 
Judge  or  Register  of  Probate,  Clerk  of  the  Supreme 
Court,  or  Counsellor  at  law.  Notice  is  giv:en  by  them 
to  the  persons  named  as  interested,  and  the  statement, 
deposition,  &c.  are  to  be  recorded,  within  ninety  days, 
after  the  taking,  in  the  registry  of  deeds.  The  depo- 
sition, so  taken,  may  be  used  in  any  suit  afterwards, 
between  the  person  at  whose  request  it  was  taken 
and  the  persons  named,  or  any  of  them,  who  were 
notified,  or  any  persons  claiming  under  them,  con- 
cerning the  interest  set  forth  in  the  statement.  Rev. 
Stat.  c.  94,  ^  34-40.  A  deposition  in  perpetuam 
cannot  be  used  by  a  party,  unless  it  appear  that  it  was 
taken  at  his  request,  or  of  those  under  whom  he 
claims.     Smith  v.  fVadleigh,  17  Maine,  353. 

2.  By  order  of  Court.  —  Depositions  in  perpetuam, 
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of  witnesses  out  of  the  State,  may  also  be  taken  by 
virtue  of  a  Commission  issued  from  either  of  the 
Courts.  The  mode  of  procedure  is  particularly 
pointed  out  in  the  Revised  Statutes,  c.  94,  ^40-48. 

They  may  also  be  taken  to  perpetuate  the  testi- 
mony of  witnesses  within  or  without  the  State,  ^*  so 
that  the  same  may  be  evidence  against  all  perso7is.^^  In 
this  case,  application  is  made  to  one  of  the  Courts; 
and  a  statement  in  writing  is  required  to  be  filed. 
The  notice  to  be  given  to  parties  interested,  in  such 
case,  is  under  the  direction  of  the  Court,  and  it  is 
obvious  that  it  should  be  lis  extensive  as  the  nature  of 
the  case  will  admit.  The  reader  is  referred  to  the 
special  provisions  contained  in  chap.  94,  ^49-53. 

The  power  of  taking  depositions  in  any  and  all 
cases,  where  a  party  chose  to  make  a  written  state- 
ment upon  any  subject,  was  so  liable  to  abuse,  and 
was,  in  fact,  so  grossly  abused,  that  the  attention  of 
the  Legislature  was  soon  called  to  the  subject.  There 
were  instances,  in  which  a  party  about  to  commence 
an  action  summoned  his  intended  adversary,  before 
two  Justices,  to  give  his  deposition  in  perpetuam,  ex- 
amined him  in  relation  to  his  intended  suit,  and  then 
used  his  deposition  as  a  confession.  Faunce  v.  Gray^ 
21  Pick.  243. 

There  were  other  instances  of  similar  abuse,  too 
gross  even  to  be  mentioned.  In  consequence  of  these 
abuses,  the  Act  of  1839,  c.  140,  was  passed,  which 
provided,  that  if  the  witness  or  any  person  interested, 
appeared  and  objected  to  the  taking  of  the  depo- 
sition, the  Justices  should  not  proceed  unless  it  was 
made  satisfactorily  to  appear  that  the  testimony  was 
material,  that  it  was  not  sought  for  the  purpose  of  dis- 
covery, or  to  be  used  in  any  suit  then  pending  or 
23 
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tiiereafter  to  be  brought  againgt  the  witness,  and  that 
the  petitioner  was  in  danger  of  losing  the  evidence, 
before  it  could  be  taken  in  any  suit,  and  they  were 
authorized  to  examine  the  petitioner  on  oath. 

Depositions  in  perpetuam  may  be  used  in  a  suit 
pending  at  the  time  they  were  taken.  Dearborn  ?. 
Dearbantj  10  N.  H.  474 ;  contra,  Greenfield  v.  Cash- 
man,  16  M.  R.  393. 

When  commissioners  are  sent  into  this  State  from 
other  States  or  foreign  countries,  or  when  a  party, 
who  has  a  suit  pending  in  a  foreign  Court,  desires 
to  take  a  deposition  here,  the  same  measures  may  be 
taken  to  compel  the  attendance  of  witnesses  as  if  the 
action  were  pending  in  our  own  Courts.  Rev.  Stat 
c.  94,  ^  63. 

If  the  legal  cause  for  taking  a  deposition  no  longer 
exists  at  the  time  of  trial,  the  proof  to  exclude  it  must 
come  from  the  objecting  party.  Logan  v.  Monroe^ 
20  Maine,  267. 
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CHAPTER  XXIV. 

COSTS. 

The  sabject  of  costs  is  always  one  of  considerable 
interest,  both  to  the  parties  and  the  attorneys,  and  it 
is  proposed,  therefore,  to  state  the  law  and  the  prac* 
tice  upon  this  subject,  with  particular  care,  under 
these  two  general  divisions,  viz. :  1st,  in  what  cases, 
and  by  and  against  whom,  are  costs  recoverable ;  and 
2d,  what  amount  is  recoverable. 

1.  In  what  cases  are  costs  recoverable.  —  The  gen- 
eral rule  is  that,  in  all  cases,  the  prevailing  party  shall 
recover  costs  against  the  other  party,  unless  a  different 
provision  is  made  by  law.  Rev.  Stat.  c.  121,  ^  L 
This  general  provision,  in  totidem  verbis^  is  repeated 
no  less  than  five  times  in  different  parts  of  the  Re* 
vised  Statutes. 

There  is  one  case,  however,  in  which  the  prevail- 
ing party  is  not  entitled  to  costs,  viz :  where  a  jury 
has  been  summoned  to  reduce  the  damages  oc- 
casioned  by  laying  out  a  town  way.  Baker  v.  Thayer ^ 
3  Met.  312. 

This  broad  and  authoritative  declaration  of  the  Leg* 
islature  would  seem  ,to  be  sufficient  to  embrace  all 
possible  cases,  and  to  afford  a  rule  for  the  guidance 
of  the  Courts,  which  could  not  easily  be  misunder- 
stood ;  and  indeed  it  has  not  been  without  its  influ- 
ence. As  long  as  justice  is  not  gratuitously  adminis- 
tered, nothing  can  be  more  reasonable  than  that  the 
losing  party  —  the  party  who  has  really  no  claim  nor 
right,  or  no  defence  against  an  asserted  claim  or 
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ri^t  —  should  pay  the  costs  of  his  adversary,  who  is 
proved  to  have  been  wrongfully  impleaded.  It  being, 
therefore,  the  general  right  of  the  prevailing  party,  to 
recover  costs,  it  becomes  the  duty  of  the  loser  to  show 
that  he  is  specially  exempted  by  law.  I  have  looked 
through  the  Revised  Statutes  in  vain  to  discover  any 
special  exemption.  The  only  exceptions  to  this  sweep- 
ing remark  may  be  found  in  Revised  Statutes,  c.  12, 
^112,  relative  to  complaints  to  recover  militia  fines 
and  in  the  Statute  of  1834,  c.  55,  where  it  is  provided, 
that  if  an  action  be  discontinued  or  the  plaintiff  non- 
suited, solely  in  consequence  of  the  plea  of  bank- 
ruptcy, the  defendant  shall  not  recover  costs ;  but  this 
statute  can  be  evaded  so  easily,  that  it  is  not  of  the 
slightest  practical  importance.  Nor  has  this  general 
provision  been  without  its  influence  upon  the  Courts. 

It  had  been  decided,  in  several  cases,  (Williams  v. 
Bluntj  2  M.  R.  207 ;  Thomson  v.  ffTUtCj  12  lb.  367 ; 
Clarke  v.  Rockwell,  15  lb.  221 ;  23  Pick.  110,)  that  a 
defendant  was  not  entitled  to  costs,  where  an  action 
was  dismissed  for  want  of  jurisdiction.  But  the  sub- 
ject has  since  been  better  considered,  and  it  has  been 
determined,  upon  the  most  satisfactory  reasons,  that, 
in  all  such  cases,  whether  the  want  of  jurisdiction  be 
apparent  upon  the  face  of  the  papers,  or  be  a  question 
of  doubt  and  difficulty,  costs  would  be  a!Warded.  Hunt 
V.  Hanover^  8  Met.  346 ;  Jordan  v.  Dennis^  7  Met. 
591 ;  Cary  v.  Daniels j  and  Fairer  v.  Blodget,  5  Met^ 
236. 

The  expression  in  the  Statute  of  1838,  c.  163,  § 
4,  (the  Insolvent  Law,)  is,  that  the  prevailing  party  in 
the  suit  shall  recover  costs ;  and  it  was  accordingly 
held  that,  where  the  sum  of  five  thousand  six  hundred 
dollars  was  allowed  to  a  creditor  of  the  insolvent 
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estate,  from  which  the  asrignee  appealed,  and  on  the 
appeal  the  creditor  re6overed  only  one  thousand  three 
hundred  and  ninety-six  dollars,  the  creditor  was  the 
prevailing  party,  and  entitled  to  costs.  SUnen$  r. 
Hate,  7  Met.  86.  The  words  "  in  the  suit,''  do  not 
seem  to  have  great  significance,  and  if  the  principle 
of  the  above  decisions  be  carried  out,  the  general  rule 
will  always  afibrd  a  convenient  practical  rule  for  the 
guidance  of  the  Courts.  Whenever  a  party  has  a 
judgment  entered  in  his  favor ^  of  whatever  nature,  and 
moves  for  costs,  he  is  entitled  to  them,  unless  the  other 
party  can  show  some  statutory  exemption.  This  re^ 
mark  extends  to  every  species  of  action.  But  in  Pea- 
body  V.  Mnotj  24  Pick.  334,  where  the  petitioner  for 
partition  recovered  less  than  be  claimed,  it  was  held 
that  the  respondents  were  entitled  to  costs.  This 
decision  is  founded  on  the  express  provision  of  chapter 
103,  ^  17,  that  if  the  issue  is  found  against  the 
petitioner  in  whole  or  in  part^  the  adverse  party  shall 
receive  costs,  and  is  an  exception  to  the  general  rule. 
Where  a  defendant  pleaded  usury,  and  usury  was 
proved,  and  threefold  the  amount  of  interest  reserved 
was  deducted  from  the  plaintiff's  claim,  according  to 
the  provisions  of  the  statute,  it  was  held,  that  the  de- 
fendant was  the  prevailing  party,  and  that  the  plaintiff 
could  not  have  judgment  for  the  balance  due  him, 
and  for  costs,  but  for  the  balance  only.  Mansur  v. 
mikins,  1  Met.  488. 

Where  an  action  was  entered  in  the  Common 
Fleas,  and  the  writ  was  lost,  and  the  clerk  was  direct- 
ed to  mark  it  as  a  misentry,  it  was  held,  by  the*  Su- 
preme Court,  that  the  defendant  should  recover  costs. 
Gilbreth  v.  Brown,  16  M.  R.  178.  If  the  writ  bo 
abated,  or  dismissed  on  motion,  the  defendant  re- 
23* 
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covers  costs.  Haines  v.  CarUn^  4  M«  R.  659 ;  Guild 
y.  Richardson,  6  Pick.  364.  It  was  held  in  Cutis  v. 
Haskins,  11  M •  R.  56,  where  one  of  the  defendants 
in  a  real  action  died  while  it  was  pending,  that  the 
writ  abated,  and  the  defendant  was  not  entitled  to 
costs ;  but  actions  in  such  cases  do  not  abate,  under 
the  provisions  of  the  Revised  Statutes,  and  the  de- 
cision is  no  longer  of  any  practical  value,  c.  93, 
§  12;  c.  101,  §  12.  In  actions  on  bonds  with  penal- 
ties, if  a  forfeiture  be  adjudged,  or  if  the  defendant 
confess  it,  and  is  heard  in  chancery,  the  plaintiff  is 
considered  as  having  prevailed,  and  is  allowed  costs, 
though  nothing  is  finally  ascertained  to  be  due.  Ly- 
man V.  Warren,  12  M.  R.  412. 

There  are  certain  cases,  however,  in  which  the 
Court  is  invested  with  a  discretionary  power,  as  to 
awarding  costs.  Thus  where  application  is  made  by 
any  private  person,  for  a  writ  of  certiorari^  mandamus, 
quo  warranto,  or  other  like  process,  the  Court  may,  if 
they  see  fit,  allow  costs  to  any  person,  who  shall  appear 
and  object,  c.  121,  §  20.  So  also  by  the  Judge  of  Pro- 
bate and  the  Supreme  Court,  as  a  Court  of  Probate,  in 
all  contested  cscses  before  them,  c.  83,  ^  47.  On  the 
trial  of  writs  of  review  and  of  error,  the  general  rule 
prevails,  that  the  prevailing  party  recovers  costs,  c.  99, 
^  1 1 ;  c.  1 12,  §  14 ;  but  on  the  petition  for  review,  the 
Court  may  impose  terms  upon  the  petitioner,  c.  99, 
^11.  The  costs  of  proceedings  before  county  commis- 
sioners, in  the  alteration  of  a  town  way,  are  matter  of 
discretion  with  them.  Marlborough  v.  Berkshire,  9 
Met.  423. 

Where  there  are  several  suits  on  the  same  cause  of 
action,  the  practice  respecting  costs  does  not  seem  to 
be  well  settled.     In  Simonds  v.  Center,  6  M.  R.  18, 
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where  the  promisee  commenced  several  actions 
against  the  several  promissors  upon  a  joint  and  sev- 
eral promissory  note,  it  was  held  that  he  might  have 
satisfaction  for  his  costs  against  each  promissor ;  but 
where  he  had  recovered  judgment  in  such  case,  and 
had  received  satisfaction,  pending  the  other  actions, 
it  was  held  that  the  defendants  were  entitled  to  costs. 
GUmore  v.  Carvj  2  M.  R.  171.  The  commitment  of 
a  debtor  in  execution  is  not  such  satisfaction,  how- 
ever, as  will  entitle  a  defendant  to  costs.  Porter  v. 
Ifigrahamj  10  M.  R.  88.  There  is  no  practical  diffi- 
culty in  such  cases,  unless  it  arise  from  the  ignorance 
or  carelessness  of  the  attoi'ney.  It  is  often  highly  ex- 
pedient to  commence  several  actions  against  several 
parties,  to  a  note,  for  instance,  at  the  same  time.  If 
they  proceed  pari  passu^  the  plaintiff  will  recover  in 
all  the  cases,  and  have  judgment  in  his  favor.  If  he 
be  unwise  enough  to  take  judgment  in  one  and  cause 
it  to  be  wholly  satisfied,  while  the  others  are  pendkig, 
that  fact  would  constitute  a  good  defence  for  the 
others,  being  pleaded  puis  darrien  continuance ;  and 
there  seems  to  be  no  reason  why  the  defendant 
should  not  recover  his  costs,  as  the  prevailing  party, 
against  a  plaintiff  who  has  voluntarily  placed  himself 
in  this  situation,  just  as  if  he  had  given  him  a  release  or 
any  other  good  defence.  The  practice  in  such  cases 
is,  to  take  satisfaction  on  the  first  judgment,  if  the 
other  actions  are  pending,  to  such  an  amount  as  will 
leave  a  balance  sufficient  to  carry  costs.  In  Foster 
v.  Bujffum^  20  Maine,  124,  the  plaintiff  obtained 
judgment  against  the  maker  of  a  note,  which  was 
satisfied,  pending  an  action  against  the  indorser.  It 
was  held  that  the  indorser  was  entitled  to  recover 
costs,  as  the  prevailing  party. 
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Where  several  actions  are  brought,  at  the  same 
Court,  against  the  same  defendant^  upon  demands, 
which  might  have  been  joined,  the  plaintiff  recovers 
costs  in  one  action  only,  unless  it  appear  that  the 
actions  affect  different  rights  or  interests,  or  that,  for 
other  reasons,  thej  ought  not  to  hpve  been  joined, 
c.  121,  ^  16;  Ripley  v.  Chandler,  10  M.  R.  176.  In 
Slajffwd  V.  Gddy  (9  Pick.  633,)  where  the  plaintiff 
brought  two  actions,  which  might  have  been  joined, 
he  being  the  surviving  partner  of  two  different  firms, 
he  was  allowed  costs  only  in  one  action.  Previously 
to  the  Statute  of  1840,  c.  87,  the  right  of  appeal  ex- 
isted to  an  almost  unlimited  extent,  and  in  order  to 
discourage  it,  there  were  numerous  statute  provisions 
respecting  costs  in  cases  of  appeal.  By  that  statute, 
the  right  of  appeal  from  the  Common  Pleas  to  the 
Supreme  Court,  from  any  judgment  on  the  verdict  of  a 
jury,  is  abolished,  and  those  provisions  have,  of  course, 
fitllen  with  it.  It  still  exists  in  cases  brought  before  a 
Justice  of  the  Peace  or  Police  Court,  and  the  provision 
is  still  in  force,  that  if  a  plaintiff  appeal  from  a  judg- 
ment in  his  favor,  and  fail  to  recover  in  the  Court 
above  more  than  he  did  in  the  Court  below,  he  shall 
recover  for  his  costs  of  the  whole  suit,  no  more  than  a 
quarter  part  of  the  sum  finally  recovered  for  debt  or 
damage,  c.  121,  ^  2. 

In  cases  of  set-off,  there  is  a  provision  in  the  Revised 
Statutes,  c.  121,  ^  11,  which  related  to  cases  of  ap- 
peal, and  which  seems,  therefore,  to  be  no  longer  in 
force.  It  is  perhaps  susceptible  of  the  construction, 
that  if  the  plaintiff  recover  anything,  a  single  dollar, 
for  instance,  he  shall  recover  full  costs,  if  his  claim  has 
been  so  reduced  by  means  of  set-off  filed,  and  such 
has,  in  fact,  been  the  rule  in  practice.     In  Barnard  v. 
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Curtis,  (8  M.  R.  535,)  the  Court  say,  that  where  a 
balance  has  been  found  in  favor  of  a  plaintiff  for  less 
than  twenty  dollars,  bj  reason  of  a  set-off  &Ied,  thej 
allow  full  costs,  but  not  where  the  demand  has  been 
so  reduced  by  means  of  partial  payments.  Attorneys 
should  be  careful,  therefore,  in  their  specifications  of 
defence,  or  otherwise,  not  to  file  an  account  in  set-off, 
but  when  the  facts  warrant  it,  on  account  of  partial 
payments.  It  is  the  practice,  however,  of  the  Court 
of  Common  Pleas  to  ascertain,  from  the  evidence  on 
the  trial  or  otherwise,  without  reference  to  the  form 
adopted,  whether  the  claims,  which  caused  the  reduc- 
tion, yirere  in  fact  payments  or  not,  and  to  render  judg- 
ment for  costs  accordingly.  In  all  other  cases,  where 
a  plaintiff's  claim  is  reduced  below  twenty  dollars,  it  is 
presumed  that  he  will  recover  only  the  limited  amount 
of  costs,  according  to  the  statute  to  be  hereafter  cited, 
unless  the  reduction  has  been  effected  by  a  strictly 
technical  account  in  set-off.  The  rule  is  here  stated 
as  it  is  found  in  the  books,  and  as  adopted  in  practice ; 
^^italex  scripia  est,^^  but  its  proprietv  and  justice  may 
well  be  questioned. 

In  trustee  process,  the  provisions  respecting  costs  are 
somewhat  peculiar.  Where  the  trustee  appears  at  the 
first  term  and  answers  and  is  discharged,  either  at  that 
or  any  subsequent  term,  he  is  entitled  to  recover  his 
costs  against  the  plaintiff.  Rev.  Stat.  c.  109,  ^  49. 
So  also  if  the  plaintiff  fail  in  the  suit,  §  51.  If  he  be 
charged  as  trustee,  he  retains  his  costs  out  of  the 
goods,  effects  or  credits  in  his  hands,  ^  50.  If  the 
effects  in  the  hands  of  the  trustee  are  insufficient  to 
reimburse  himself  the  costs  which  he  is  entitled  to 
recover,  he  is  entitled  to  judgment  against  the  plaintiff 
for  the  balance.     Stat.  1845,  c.  188.     When  a  trus- 
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tee  hn  no  goods  or  effects  in  his  hands,  that  are  at- 
tachable by  this  process,  and  is  ultimately  discharged, 
be  is  entitled  to  recover  costs  of  the  plaintiff,  what* 
ever  may  be  the  result  of  the  suit  between  the  princi- 
pal parties;  but  in  the  case  where  he  is  properly 
chargeable,  a  different  rule  must  prevail.  No  judgment 
can  be  properly  rendered  in  his  case,  as  to  costs,  until 
the  controversy  is  ended  in  regard  to  the  principal 
parties.  .The  trustee  must  wait,  therefore,  until  it  is 
determined  whether  he  shall  recover  costs  against  the 
plaintiff  or  against  the  defendant;  for,  to  be  allowed 
to  retain  his  costs  from  the  funds  in  his  hands,  is  noth"> 
ing  less  than  compelling  the  principal  defendant  to 
pay  them.  Thus,  a  plaintiff  may  institute  an  action 
against  a  defendant,  and  summon  some  person  as  his 
trustee,  who  really  has  funds  of  such  defendant  in  his 
hands,  and  he  may  appear  at  the  first  term  and  answer 
accordingly ;  but  the  plaintiff  may  have  no  cause  of 
action  whatever,  and  the  final  judgment  of  the  Court 
may  be  against  him.  It  would  be  manifestly  inequita- 
ble to  allow  the  trustee  to  reimburse  himself  for  his 
costs  and  charges,  out  of  the  property  of  the  defendant^ 
merely  on  account  of  the  ^<  vicious  intromission  "  of 
another  person.  The  inevitable  result,  therefore,  is, 
that  when  a  trustee  is  legally  chargeable,  he  can  have 
no  judgment  for  costs  until  final  judgment  is  rendered 
between  the  principal  parties ;  for  though  it  is  certain 
that  he  must  recover  costs,  it  is  very  uncertain,  until 
that  time,  against  whom  he  will  recover  them.  In 
cases  that  are  to  be  strongly  contested,  therefore,  at- 
torneys will  be  cautious  as  to  summoning  trustees. 
Rev.  Stat.  c.  109,  ^  51.  But  if  the  trustee  appear  and 
admit  funds,  at  the  first  term,  and  is  not  interrogated, 
he  will  recover  costs  only  of  the  first  term,  however 
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long  the  suit  may  be  afterwards  prosecuted.     Hoyt  v. 
Sprague,  12  Pick.  414. 

In  the  case  of  Holbrook  v.  Wdtersj  (19  Pick.  354,) 
it  was  stated  by  the  Court,  that  the  Revised  Statutes 
had  made  great  changes  in  the  practice  under  the 
trustee  process,  and  the  authority  of  the  case  of  Hoyt 
S^  Sprague  was  much  questioned.  In  this  case,  there 
being  a  question,  whether  the  trustees  were  charge- 
able or  not,  and  the  question  having  been  finally 
decided  by  the  Court,  they  were  allowed  to  tax  for 
travel  and  attendance  at  each  term,  and  the  sum  of 
fifteen  dollars  for  counsel  fees.  An  attorney's  fee 
was  not  allowed.  One  of  the  trustees  was  a  counsel- 
lor of  the  Court,  but  he  was  allowed  to  retain  the 
same  sum  as  the  others. 

When  a  person  is  summoned  as  trustee,  against 
whom  process  has  been  already  issued  and  pending,  by 
the  principal  defendant,  if  he  be  adjudged  trustee,  he 
will  retain  his  costs  as  such  trustee,  and  pay  the  costs 
due  to  the  plaintiff  in  the  first  action,  c.  109,  ^  31,32. 
These  two  sections  do  not  seem  to  provide  for  all  the 
cases  that  may  arise  on  this  state  of  things ;  but  if  a 
reasonable  construction  be  given  to  them,  no  real  diffi- 
culty can  ever  arise.  They  invest  the  Conrt  with  a 
discretionary  power  over  the  costs  in  the  original  ac- 
tion, but  not  upon  the  trustee  process.  Upon  that 
process  he  will  recover  his  costs  against  the  plaintiff, 
if  discharged,  or  out  of  the  fund,  if  charged,  according 
to  the  general  rule.  The  question  is,  what  costs,  if 
any,  shall  be  taxed  in  the  original  suit ;  and  that  is 
entirely  within  the  discretion  of  the  Court.  Suppose 
the  defendant  were  summoned  as  trustee  after  the 
writ  was  served,  but  before  entry,  and  in  his  answer 
as  trustee  admitted  all  the  plaintiff  claimed,  the  Court 
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would  doubtless  order  him  to  pay  the  cost  of  writ  and 
service,  &c.,  until  he  had  filed  such  answer;  and  so  if 
he  were  summoned  as  trustee  at  a  later  stage  of  the 
proceedings.  If  the  trustee,  in  his  answer,  should  not 
admit  as  much  as  the  plaintiff  claims  and  finally  recov- 
ers, there  is  no  reason  why  he  should  not  pay  fuU 
costs.  If  the  trustee  dwell  in  the  county,  he  cannot 
recover  costs,  unless  he  appear  at  the  first  term  ;  but 
if  he  live  in  another  county,  be  always  recovers  costs, 
even  though  he  do  not  appear  until  scire  facias  is  served 
on  him,  c.  109,  ^49*- 52. 

In  scire  facias  against  trustees,  the  following  are  the 
statute  provisions,  viz. :  if  the  trustee  dwells  in  the 
county  where  the  writ  was  returnable,  and  was  de* 
faulted,  he  must  pay  costs  on  the  scire  facias,  whether 
trustee  or  not,  except  that  if  he  were  trustee  and  has 
paid  over  everything  in  his  hands,  on  the  execution, 
he  shall  neither  pay  nor  recover  costs  ;  if  he  was  pre- 
vented from  appearing  for  any  good  cause,  in  the  judg- 
ment of  the  Court,  the  Court  may  allow  him  costs, 
c.  109,  §  67,  58,  59.  Where  a  trustee  was  charged  on 
his  original  answer,  and  came  in  on  the  scire  facias 
and  disclosed  additional  facts,  the  answer  was  received 
only  upon  lerms.    Burnside  v.  Netoton,  I  Met.  426. 

fVhere  there  are  several  defendants  in  an  action  of 
tort,  and  they  severally"  plead  the  general  issue,  and 
two  or  more  prevail,  they  are  severally  entitled  to  costs ; 
nor  does  it  make  any  difference  that  they  united  in 
filing  a  joint  specification  of  defence.  It  is  the  plea 
that  governs  the  judgment;  but  where  one  of  the 
defendants  dies  in  a  case  in  which  the  cause  of  action 
does  not  survive,  the  suit  is  thereby  abated  as  to  him, 
and  no  judgment  for  costs  can  be  rendered  for  him 
or  his  administrator.    Faks  v.  Stane^  9  Met.  316. 
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petition  for  partition,  the  respondents  pleaded  several- 
ly, but  they  all  made  the  same  defence,  it  was  held 
that  they  could  recover  but  one  bill  of  costs.  Peahody 
V.  Mnot,  24  Pick.  334. 

2.  The  amount  of  Costs  recoverable.  —  In  all  real 
actions,  and  of  replevin  and  trespass  on  real  estate,  case 
for  the  disturbance  of  an  easement,  and  all  others  in 
which  the  title  to  real  estate  may  be  concerned,  the 
plaintiff  recovers  full  costs,  without  regard  to  the 
amount  of  damages  he  may  have  recovered,  c.  121, 
^  13,  c.  119,  §  14.  So  also  in  complaints  for^flowage, 
c.  116,  §24,  31.  The  construction  given  to  these 
sections  is,  that  full  costs  will  be  allowed  in  all  cases 
where  the  title  to  real  estate  is  actually  drawn  in  ques* 
tion,  (Ryder  v.  Hathaway,  2  Met.  96) ;  which  was 
trespass  de  bonis  asportatis.  The  defendant  justified, 
on  the  ground,  that  the  wood  taken  by  him  came  from 
bis  own  land.  The  question  of  title  was  tried  and  set- 
tled in  favor  of  the  defendant ;  but  a  new  trial  was 
ordered  on  the  question  of  damages,  and  it  appeared 
that  the  defendant  took  some  wood  not  cut  on  his  own 
land,  to  the  value  of  eighteen  dollars,  and  it  was  held 
that  the  plaintiff  was  entitled  to  recover  full  costs.  See 
also,  Padelford  v.  Padelford,  7  Pick.  162,  which  was 
an  action  of  waste.  Plympton  v.  Baker,  10  lb.  473. 
Judges  at  nisi  prius  have  allowed  full  costs  in  actions 
on  the  case  for  a  malicious  prosecution,  and  even  in 
assumpsit,  where  it  appeared  that  the  title  to  real 
estate  was  actually  concerned. 

There  is  no  statute  provision  limiting  the  amount  of 
costs  in  the  case  where  a  plaintiff  recovers  less  than 
three  hundred  dollars,  (six  hundred  dollars  in  Suffolk,) 
in  the  Supreme  Court,  nor  does  any  seem  to  be  neces-* 
sary.  If  the  plaintiff  bring  his  action  originally  in  that 
24 
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Court,  he  must  make  oath  that  he  expects  to  recover 
Aree  hundred  dollars  or  six  hundred  dollars,  and  this 
is  found  in  practice  to  be  an  effectual  check  against 
bringing  frivolous  actions  in  that  Court.  If  he  bring 
an  action  in  the  Common  Pleas,  and  lays  his  damages 
above  three  hundred  dollars  or  six  hundred  dollars,  the 
defendant  has  a  right  to  remove  it,  and  if  he  exercise 
such  right,  and  the  plaintiff  recover  less  than  the  ad 
damnumf  there  is  no  reason  why  the  defendant  should  * 
not  pl^y  full  costs.  There  is  one  case,  however,  which 
has  not  been  provided  for  by  statute,  but  pretty  effectu- 
ally by  the  Court,  viz :  an  action  was  brought  on  a 
demand  of  about  forty  dollars  in  the  Common  Pleas ; 
the  ad  damnum  was  increased,  by  consent,  to  three 
hundred  dollars,  and  it  was  removed  to  the  Supreme 
Court,  where  the  Judge  (Hubbard)  at  once  dismissed 
it,  as  a  manifest  evasion  of  the  statute. 

In  all  other  cases,  if  the  plaintiff  bring  his  action 
originally  in  the  Common  Pleas,  and  recover  a  sum  not 
exceeding  twenty  dollars,  he  is  entitled  to  recover 
only  one  quarter  part  of  his  debt  or  damages  for  his 
costs,  c.  121,  ^  3;  BaMam  v.  Field,  7  Met.  271; 
where  the  plaintiff  was  entitled  to  a  penalty  of  not 
more  than  fifty  dollars  and  not  less  than  two  dollars, 
and  he  recovered  less  than  twenty  dollars,  it  was  held 
that  he  was  entided  to  only  quarter  costs. 

Whenever  a  verdict  is  set  aside  and  a  new  trial 
granted,  costs  are  generally  allowed,  unless  otherwise 
specially  ordered,  for  the  party  who  ultimately  prevails 
from  the  beginning.  So  also,  where  the  verdict  of  a 
sheriff's  jury  was  set  aside,  and  a  new  jury  ordered, 
the  complainant  recovers  the  costs  of  the  former  *trial. 
Fitch  V.  Stevens,  2  M^t.  506.  Generally,  in  all  cases, 
where  costs  are  allowed,  they  may  be  taxed  to  the  time 
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when  the  case  is  fiaallj  disposed  of  by  the  Court 
Earle  v.  Hall,  22  Pick.  102. 

JVhen  a  defendant  brings  money  into  Court,  the 
plaintiff  is  entitled,  in  all  cases,  to  the  costs  which  had 
previously  accrued,  though  he  may  not  recover  a  larger 
sum  than  is  so  brought  into  Court,  c.  121,  ^  14.  The 
reader  is  referred  to  the  thirteenth  Rule  of  the  Su- 
preme Court,  and  the  sixteenth  and  seventeenth  of 
the  Common  Pleas,  upon  this  subject,  which  have 
materially  modified  the  decisions  previously  made. 

In  case  a  person,  whose  lands  have  been  flowed, 
shall  file  a  complaint  for  an  increase  of  damages,  the 
mill  owner  is  authorized  to  offer  such  increase  as  he 
sees  fit ;  and  if  the  other  party  decline  to  receive  it, 
and  do  not  on  trial  recover  a  greater  amount  than  the 
sum  offered,  the  mill  owner  recovers  costs,  c.  116, 
§36. 

Double  costs  are  allowed  in  a  few  cases,  viz.,  where 
it  shall  appear  to  the  Supreme  Court  that  exceptions 
alleged  are  frivolous,  immaterial,  or  intended  for  delay; 
and  this  applies  as  well  to  exceptions  taken  to  the 
ruliiigs  of  that  Court  as  to  those  of  the  Common  Pleas, 
c.  81,  §  29  ;  c.  82,  §  16.  But  this  is  entirely  within 
the  discretion  of  the  Supreme  Court,  and  the  power 
has  been  very  rarely,  perhaps  too  rarely  exercised. 
Double  costs  are  also  allowed,  where  an  action  is 
brought  in  a  county  where  neither  of  the  parties  lives, 
c.  90,  §  14.  Whenever  double  costs  are  recovered, 
the  fees  of  witnesses,  the  costs  of  procuring  depositions 
and  other  evidence,  of  copies  and  Court  dues,  are  not 
doubled,  c.  121,  §  18. 

fVhen  there  are  two  or  more  counts,  for  distinct  causes 
of  action,  and  a  verdict  is  rendered  for  the  plaintiff  on 
one  or  more,  and  for  the  defendant  on  any  other  or 
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others,  each  partj  recovers  costs  for  his  witnesses,  de* 
positions  and  other  evidence  produced  or  used  on  the 
trial  of  the  counts,  upon  which  the  verdict  is  in  his 
favor,  and  nothing  for  the  like  charges  incurred  on  the 
trial  of  other  counts,  c.  121,  §  16.  In  an  action  for 
slander,  containing  two  counts,  alleging  the  utterance 
of  similar  words  at  different  times,  verdict  for  plaintiff 
on  one  count,  and  for  defendant  on  the  other,  it  was 
held  that  the  counts  were  not  several  and  distinct, 
within  the  meaning  of  this  statute.  Sayles  v.  BriggSj 
1  Met.  291 ;  Elder  v.  Bemis,  2  lb.  606.  The  Court 
will  always  look  into  the  declaration  and  evidence  to 
see  whether  the  causes  of  action  are  distinct. 

In  New  Hampshire,  where  the  writ  contained  sev- 
eral counts  for  distinct  causes  of  action,  and  the  plain- 
tiff prevailed  on  some  counts  and  the  defendant  on 
others,  each  party  recovered  costs  on  the  issues  found 
for  him.  Meacham  v.  Janes^  10  N.  H.  126.  So  in 
replevin,  where  the  plaintiff  recovered  as  to  part,  and 
the  defendant  as  to  the  residue.  Brawn  v.  SmUh^ 
1  lb.  36.  In  England,  by  a  recent  rule,  a  plaintiff  is 
to  be  allowed  costs  only  on  the  issues  on  which  he 
succeeds,  and  the  costs  of  all  issues  found  for  the  de- 
fendant are  deducted  from  plaintiff's  costs.  3  Chit* 
Gen.  Prac.  476. 

No  fees  are  allowed  for  attendance  in  an  action  from 
and  after  the  day  when  it  is  nonsuited,  defaulted  or 
continued,  or  otherwise  finally  disposed  of  by  the  Court 
for  that  term,  nor  for  any  attendance,  except  what  has 
been  actually  performed  by  the  party  or  his  attorney. 
Stat.  1842,  c.  67. 

7%6  several  items  of  cost  are  the  following,  viz : 

1.  The  Writ.  —  The  usual  charge  throughout  the 
Commonwealth  is  two  dollars  and  fifteen  cents  in  the 


CH.  XZIV.]  COSTS.  281 

Common  Pleas  and  Supreme  Court ;  three  dollars  and 
ifteen  cents,  if  it  be  a  trustee  writ ;  one  dollar  for  a 
Justice  writ ;  fifty  cents  for  each  additional  summons 
and  for  each  additional  count,  for  distinct  causes  of 
action. 

2.  Service*  —  The  compensation  of  officers  is  fixed 
by  Rev.  Statutes,  c.  122,  ^  6.  For  special  service  of 
a  writ,  by  attaching  property  or  making  an  arrest,  the 
officer  is  entitled  to  fifty  cents ;  in  other  cases  to  thirty 
cents,  for  each  person  upon  whom  it  is  served,  and 
four  cents  a  mile  from  the  most  remote  place  of  ser- 
vice to  the  place  of  return.  If  the  distance  from  the 
place  of  service  to  the  place  of  return  exceed  fifty 
miles,  he  is  allowed  one  cent  per  mile  for  the  excess* 
When  an  attachmeat  of  real  estate  is  made,  it  is  the 
officer's  duty  to  deposit  the  writ  or  a  c^py  of  it  at  die 
clerk's  <^ce,  and  for  this  service  he  is  entitled  to  the 
same  fee  for  his  travel  and  to  the  cost  of  the  copy. 
Stat.  183&,  e.  186.  When  an  officer  claims  extra 
compensation,  he  must  return  a  bill  of  particulars  of 
the  expenses,  together  with  his  affidavit,  that  they 
were  actually  mcurred  and  are  reasonable.  See  Com- 
mon Pleas  Rule,  Ixiii. 

3.  Entry.  —  Before  Justices  of  the  Peace,  sixty-one 
cents  ;  in  the  Common  Pleas,  one  dollar  and  twenty- 
five  cents;  trustee,  onedollar  additional ;  in  the  Su- 
preme Court,  one  dollar  and  forty-five  cents,  and  trus- 
tee, one  dollar  additional. 

4.  Travel.  —  The  fee  for  travel  is  thirty-three  cents 
for  every  ten  miles,  and  is  the  same  before  Justices 
and  in  the  Superior  Courts,  (Rev.  Stat.  c.  121,  ^  32) ; 
but  no  party  is  allowed  for  travel,  for  more  than 
eighty  miles,  unless  he  or  his  attorney  shall  travel 
more  than  forty  miles,  for  the  special  purpose  of  at- 

24* 
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tending  the  Court  in  the  cause ;  in  which  case,  allow- 
ance may  be  made,  in  the  discretion  of  the  Court, 
according  to  the  distance  that  is  actually  travelled.  lb. 
^  36.  In  this  case,  therefore,  there  should  be  a  certifi- 
cate of  the  fact,  and  application  should  be  made 
directly  to  the  Court.  Judge  Howe  (Prac.  329)  says, 
that  if  the  plaintiff  reside  within  five  miles  of  the 
Court,  he  should  not  be  allowed  for  travel  at  all ;  as  to 
entitle  himself  to  them,  he  should  travel  at  least  ten 
miles.  But  the  practice  is  uniformly  otherwise.  In 
all  other  cases,  it  is  usual  to  double  the  distance,  and 
if  there  be  a  fraction  under  five  miles,  to  reject  the 
fraction,  but  if  above  five  to  tax  for  the  greater  dis- 
tance. Thus,  if  a  party  have  travelled  thirty-two 
miles,  the  distance  being  sixty-four  if  doubled,  he  will 
tax  for  sixty  miles,  if  he  have^  travelled  thirty-three 
miles,  which  being  doubled  is  sixty-six,  he  taxes  for 
seventy  miles.  Travel  may  be  taxed  for  corporations 
from  their  place  of  business,  c.  122,  §  S5.  A  party 
who  resides  without  the  State  can  recover  for  his 
travel  only  from  the  line  of  the  State  in  the  usual 
route  from  his  residence  to  the  Court,  though  he  actu- 
ally travel  a  greater  distance  for  the  express  purpose 
of  attending  the  trial.     White  y.  Judd,  1  Met.  293. 

5.  Attendance.  —  The  fee  for  attendance  is  thirty- 
three  cents  per  day,  and  is  the  same  in  all  the  Courts, 
c.  121,  ^  32.  When  the  defendant  is  defaulted,  with- 
out having  appeared  in  the  cause,  the  plaintiff  is  en- 
titled to  recover  only  three  days'  attendance,  (§  34) ; 
and  in  all  other  cases,  no  costs  for  attendance  after 
a  nonsuit,  default,  continuance,  or  other  final  dispo- 
sition of  the  cause  for  that  term.  Stat.  1842,  c.  67. 
When  several  defendants  are  entitled  to  several  costs, 
and  they  appear  by  the  same  attorney,  the  Statute  of 
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1842,  c.  67,  does  not  prohibit  the  taxing  the  attorney's 
attendance  for  each  defendant  Fates  y.  Stone^  9 
Met  SI 7.  And  where  upon  the  death  of  a  defendant 
an  action  was  continued  two  terms  to  summon  in  his 
administrator,  who  subsequently  appeared  and  re* 
covered  costs,  it  was  held  that  he  might  recover  for 
those  two  terms.  Bacon  v.  Crandon^  15  Pick.  79. 
Generally,  however,  costs  are  taxed  up  to  the  time 
when  a  case  is  finally  disposed  of.  Earle  v.  Hall^  22 
Pick.  102. 

When  cases  are  continued  for  advisement,  or  are 
under  reference  by  a  rule  of  Court,  or  on  account  of 
the  absence  of  the  defendant  from  the  Common- 
wealth, the  party  recovers  but*  one  day's  attendance, 
and  at  the  term  when  the  opinion  is  pronounced,  or 
the  report  made,  or  proof  of  notice  given,  for  attend- 
ance subsequent  thereto.  Rules  of  C.  Pleas,  xxvi, 
S.  J.  C.  xlii. 

6.  Continuance.  —  The  fee  for  a  continuance  is 
twenty  cents.  In  Rhode  Island,  the  clerk's  fee  for  a 
continuance  is  two  dollars !  It  is  supposed,  that 
this  high  fee  was  established,  for  the  purpose  of 
preventing  continuances,  for  mere  delay,  and  is  doubt- 
less very  efiective  in  producing  the  speedy  determi- 
nation of  causes.  Upon  some  of  the  dockets  in 
Massachusetts,  there  are  cases  which  have  been  pend- 
ing for  more  than  fourteen  years. 

7.  Attorney^  Fee.  —  In  the  Common  Pleas,  when 
an  issue  in  law  or  fact  is  joined,  the  attorney's  fee  is 
one  dollar  and  fifty  cents,  in  the  Supreme  Court  two 
dollars  and  fifty  cents.  In  the  case  of  trustees,  the 
Court  is  authorized  to  allow  counsel  fees  and  other 
remaining  expenses,  beside  travel  and  attendance, 
c.  109,  ^  49.    The  practice  is,  if  the  trustee  is  dis- 
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charged  within  five  days,  after  his  appearance,  to 
allow  a  coansel  fee  of  three  dollars ;  if  after  fi?e  days, 
a  counsel  fee  of  one  dollar,  over  and  above  his  travel 
and  attendance.  If  he  be  charged,  be  is  allowed  to 
retain  the  same  fees,  and  in  extraordinary  cases  tbd 
amount  may  be  increased  by  the  Court.  This  is  the 
ordinary  allowance. 

8.  Witnesses.  —  In  the  Common  Pleas  and  Supreme 
Court,  the  fees  of  witnesses  are  one  dollar  a  day ;  be- 
fore Justices  of  the  Peace,  referees,  arbitrators,  *^  and 
on  any  other  occasion,"  fifty  cents  a  day,  and  in  all 
cases,  four  cents  a  mile  for  travel  out  and  home, 
c.  122,  §  10.  The  travel  and  attendance  of  a  witness 
may  be  taxed,  though  he  attended,  upon  request, 
without  being  subpoenaed,  and  though  he  were  not 
examined.  Much  depends  upon  the  integrity  and 
fairness  of  counsel,  in  directing  the  attendance  of  wit* 
nesses,  and  where  there  is  no  doubt  or  suspicion  of 
unfairness,  diere  seems  to  be  no  reascNi  why  the  wit- 
nesses' fees  should  not  be  taxed,  because  through  the 
concessions  of  the  other  party,  or  from  any  unforeseen 
turn  of  the  cause,  their  testimony  may  not  be  required. 
Farmer  v.  Slorer^  11  Pick.  241.  But  it  has  been 
held  in  Maine,  that  though  witnesses  were  summoned 
under  the  direction  of  counsel,  yet  if  their  testimony 
was  rejected  as  illegal  or  inadmissible,  the  expense  of 
their  attendance  could  not  be  taxed  against  the  other 
party,     Grover  v.  Drummond,  25  Maine,  191. 

Witnesses  are  required  to  make  a  written  certificate 
of  their  travel  and  attendance,  (c.  122,  §  10) ;  and 
such  certificate  is  generally  conclusive  ;  but  if  there 
be  any  circumstances  of  suspicion  as  to  its  truth  or 
fairness,  the  clerk  or  the  Court  may  require  further 
evidence.    Farmer  v.  Storer,  ut  supra*    The  certifi** 
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cate  should  be  signed  by  the  witness  as  soon  as  his 
examination  is  closed,  and  filed  by  the  attorney 
amongst  his  papers  in  the  case,  or  handed  to  the 
clerk.  It  is  a  duty  too  often  neglected,  and  its  neg- 
lect frequently  exposes  the  attorney,  not  only  to 
great  inconvenience,  but  sometimes  his  client,  by  the 
death  or  dispersion  of  the  witnesses,  to  serious  loss. 

The  actual  travel  of  a  witness  from  another  State 
can  be  taxed  only  from  the  Une  of  this  State,  in  the 
Qsual  route  from  his  place  of  residence  to  the  place 
of  holding  the  Court.  Melvin  v.  fVhitingj  13  Pick. 
190 ;  White  v.  Judd,  1  Met.  293. 

An  attorney,  if  summoned  like  other  witnesses,  is 
entitled  to  the  same  fees  as  they ;  but  if  he  be  in  at^ 
tendance  on  professional  business,  and  be  not  de- 
tained, he  is  entitled  to  one  day's  attendance  only. 
Parks  r.  Brewer,  14  Pick.  192. 

When  a  witness  has  been  summoned  in  several 
cases  at  the  same  term,  it  has  been  made  a  question 
whether  he  can  recover  for  his  travel  and  attendance 
in  each.  The  practice  in  this  case  has  not  been  uni- 
form, but  it  is  suggested  that,  in  civil  cases,  the  wit- 
ness is  clearly  entitled  to  his  travel  and  attendance  in 
each  case.  A  different  rule  is  wholly  impracticable, 
as  any  attorney  may  find,  if  he  will  make  the  experi- 
ment. In  criminal  cases  the  rule  is  different,  where 
a  witness  is  summoned  by  the  government,  for  the 
/eason,  that  he  is  used  by  the  party  in  all  the  cases  in 
which  he  may  be  called.  But  to  apply  it  to  civil 
cases,  would  lead  to  endless  confusion  and  difficulty. 

9.  SubjxBna  and  Service.  —  The  item  for  the  sub- 
poena is  ten  cents.  The  officer's  fee  for  serving  it 
is  ten  cents  for  each  witness,  and  the  same  fee  for 
travel  that  is  allowed  for  the  service  of  a  writ,  viz : 
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four  cents  per  mile.  Rev.  Stat.  c.  122,  ^  6.  The  com- 
pensation is  wholly  inadequate,  and  it  is  usual  to  allow 
a  reasonable  sum. 

10.  Depositions  and  copies  of  Papers.  —  The  de* 
ponents'  and  Justices'  fees  are  usually  certified  in  thd 
deposition.  Where  depositions  are  taken  in  a  for- 
eign county,  very  high  and  frequently  most  exorbitant 
charges  are  made  by  the  commissioner.  In  the  case 
of  Thomdike  v.  Boardman^  6  Pick.  375,  the  sum 
charged  for  taking  depositions  in  a  foreign  country 
was  fourteen  hundred  and  thirty-one  dollars.  The 
Court  allowed  four  hundred  dollars.  If  a  depositioA 
is  used  in  any  stage  of  a  cause,  the  costs  of  taking  it 
are  taxable.  But  where  a  party  takes  it  and  does  iKll 
use  it,  the  witness  being  present,  he  cannot  tax  it 
Lamb  v.  Sione^  1 1  Pick.  637. 

Where  copies  of  deeds  or  other  papers  are  used, 
the  expense  will  be  allowed  according  to  the  statute 
fees,  viz:  fourteen  cents  for  a  page  of  two  hundred  and 
twenty-four  words.  Suffolk  v.  Millpond  Wharf  Co.^ 
5  Pick.  640.  It  was  determined  by  the  Supreme 
Court  in  1847,  in  a  case  not  yet  reported,  that  where 
a  deposition  taken  in  perpetuam  was  used  on  the  trial 
of  a  cause,  the  party  could  not  tax  the  cost  of  taking 
the  deposition,  but  only  for  a  copy. 

11.  Taxing  and  Filing.  —  The  last  item  in  the  bill 
of  costs,  is  the  clerk's  fee  of  fifty  cents,  for  taxing  and 
filing  the  bill  of  costs.  For  recording  proceedings  in 
equity,  the  Court  may  allow  such  fees  as  they  consider 
reasonable,  c.  122,  ^  2. 

ff^iere  the  validity  of  an  attachment  is  contested  by 
a  subsequent  attaching  creditor,  the  question  of  costi 
is  entirely  within  the  discretion  of  the  Court.  Rev* 
Stat.  c.  90,  §  90.   In  the  exercise  of  this  discretion,  the 
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Court  held,  that  where  an  action  was  defaulted,  the 
pJaintiff  might  recover  coi^  of  travel  and  attendance, 
be  being  the  prevailing  party,  against  the  creditor 
after  such  default,  but  against  the  defendant  if  it  had 
not  been  defaulted ;  and  that  the  only  costs  that  could 
be  allowed,  in  such  cases,  were  taxable  costs,  for  wit^ 
nesses,  &c.,  and  not  counsel  fees,  either  as  costs  or 
damages.  Guild  v.  Guild,  2  Met  231.  There  must 
be  an  adjudication  by  the  Court  on  the  question  of 
costs,  and  then  the  remedy  of  the  party,  in  cases  of 
non-payment,  is  by  a  suit  on  the  bond  required  by  the 
statute.     Whitwdl  v.  Bumsidcj  1  Met.  S9. 

The  mode  of  taxing  costs  is  for  the  attorney  of  the 
prevailing  party  to  make  out  his  bill  of  costs  in  the 
fortn  exhibited  in  the  Appendix,  and  file  it  with  the 
certificate  of  witnesses  and  all  other  necessary  vouch- 
ers in  the  o&ce  of  the  clerk*  In  cases,  which  have 
been  closely  contested,  or  where,  fi^r  any  reason,  the 
.  costs  are  likely  to  be  large,  it  is  usual  for  the  attorney 
of  the  losing  party  to  request  the  clerk  to  make  a 
minute  upon  bis  docket,  that  he  wishes  to  be  present 
at  the  taxation.  The  usual  entry  is,  «<  defendant's 
attorney  to  see  costs."  Whenever  this  entry  is  made, 
it  ps  necessary  for  the  attorney  to  give  notice  to  the 
adverse  party  or  his  attorney  of  the  time  and  place  of 
taxation.  No  length  of  time  is  prescribed  by  the 
statutes,  which  give  this  right  of  being  present,  (Rev. 
Stat.  c.  121,  ^  27,)  within  which  notice  shall  be  given^ 
and  it  is  to  be  hoped  that  no  legislation  will  ever  be- 
come necessary  upon  this  subject.  Reasonable  notice 
will  required  by  the  clerk,  in  all  cases,  and  what  is 
reasonable  may  be  safely  left  to  the  courtesy  of  the 
bar  and  the  discretion  of  the  taxing  ofiicer. 

If  either  party  be  dissatisfied  with  the  taxation  of 
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the  clerk,  he  has  a  right  of  appeal.  This  appeal  will 
be  determined  at  the  next  term  of  the  Court,  unless 
the  prevailing  party  chooses  to  have  it  determined  by 
a  Judge  at  chambers  in  vacation.  If  the  appeal  is 
made  by  the  losing '  party,  the  other  party  may  take 
out  execution,  nevertheless,  on  filing  a  bond,  to  repay 
such  costs  as  may  be  disallowed  on  the  appeal.  In  all 
cases  of  appeal,  the  Judge  may,  in  his  discretion,  allow 
the  further  costs  of  appeal.  Rev.  Stat.  c.  121, 
^27-32.  Where  an  appeal  was  claimed  from  the 
taxation  of  the  clerk,  but  he  nevertheless  issued  an 
execution,  it  was  held  that  the  execution  was  void. 
Winslow  V.  Hathaway^  1  Pick.  211. 

fVho  is  liable  far  costs^  or  against  whom  an  execu- 
tion may  issue  for  costs,  is  sometimes  a  question  of 
considerable  importance. 

As  to  infants,  it  was  held  in  Smith  v.  Fhyd^  1  Pick. 
275,  that  though  an  infant  sue  by  his  next  friend,  there 
must  be  judgment,  in  the  first  instance,  against  the 
infant  for  costs,  before  the  other  party  can  proceed 
against  the  prochein  amy ;  and  in  Blood  v.  Harrington^ 
8  lb.  554,  that,  where  the  infancy  of  plaintiff  was 
pleaded  in  abatement,  and  he  had  leave  to  amend  by 
inserting  a  prochein  amy^  the  prochein  amy  would  be 
liable  for  costs  from  the  beginning.  In  what  manner, 
then,  are  the  costs  recoverable  against  the  prochein 
amy?  Tidd  thus  states  the  English  practice,  vol.  1, 
p.  101 :  ^^The  prochein  amy  is  alone  liable  to  costs, 
and  if  he  refuse  to  pay  them  on  demand,  he  may  be 
proceeded  against  by  attachment.  Yet  where  an  in- 
fant plaintiff  was  taken  in  execution  for  costs,  the 
Court  refused  to  discharge  him  on  motion,  (1  B.  &P. 
480) ;  and  it  has  been  adjudged  that  costs  are  payable 
by  an  infant  defendant" 
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On  taking  a  general  view  of  our  legiriation  upon 
tke  subject  of  costs,  it  may  well  be  doabted  whetker  a 
ftockein  amy  is  ever  liable  for  costs,  and  if  the  ques- 
tion should  ever  be  distinctly  pvesented  to  the  higbest 
tribunal,  it  is  altogether  probable  that  such  woukl  be 
the  decision.  It  has  been  already  stated,  that  the 
Court  will  always  appoint  a  guardian  ad  litem  for  an 
iofiint  defendant.  It  has  never  been  supposed  or 
pretended  that  such  guardian  is  liable  for  costs.  He  is 
appointed  soldy  to  protect  the  rights  of  the  infant,  in 
the  particular  case.  Now  a  prochein  amy  is  appointed 
by  the  infant  himself,  for  the  same  purpose.  To  hold 
that  a  prochein  amy  is  liable  for  costs  pensonally,  is  to 
i«(piire  substantially  that  an  infant  shall  always  find  an 
indorser,  and  to  sulsject  infants  therefore  to  a  disabili* 
ty  which  does  not  attach  to  other  persons. 

If  judgment  be  recovered  against  an  executor  or  ad- 
ministrator for  costs,  in  any  suit  commenced  or  prose- 
cuted by  him  in  that  capacity,  costs  are  awarded  against 
him  personally,  and  they  are  generally  to  be  allowed 
in  his  administration  account.  Rev.  Stat  c.  67,  ^  II. 
Bat  if  he  have  been  nonsuited  or  defaulted,  without 
having  taken  upon  himself  the  prosecution  or  defence 
of  a  suit,  he  ia  not  liable  for  costs,  c.  93,  ^  6.  When 
judgment  is  recovered  against  an  executor  or  admin- 
istrator for  debt  or  damages  against  the  estate,  and 
for  costs  against  himself,  two  executions  must  be  is- 
sued, c.  110,  ^  1  -6. 

When  an  action  is  brought  on  a  probate  bond  for 
the  benefit  of  third  persons,  such  persons  are  liable  for 
costs,  and  execution  issues  against  them,  c.  70,  §  7. 
So  when  suits  are  brought,  in  the  name  of  the  Com- 
monwealth, for  the  benefit  of  a  private  person,  such 
person  is  liable  for  costs ;  but  if  for  the  Commonwealth 
26 
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itself,  the  State  is  liable,  and  the  treasurer  of  the  coanty 
where  the  Coart  is  held  pays  them,  c.  121,  §  23,  24. 

There  are  certain  cases,  in  which  the  Court  have 
power  to  refuse  costs  to  a  party,  not  equitably  entitled 
to  them.  Thus,  where  a  plaintiff  becomes  nonsuit  or 
the  defendant  is  defaulted,  the  Court  has  authority, 
when  either  party  claims  costs,  to  decide  upon  any 
agreement  alleged  to  have  been  made  by  them,  and 
to  refuse  costs  on  its  being  shown  that  they  have  been 
paid,  or  the  party  agreed  not  to  claim.  Cobum  v. 
fVhitely,  8  Met.  272.  Where  an  action  has  been  set- 
tled by  the  parties,  the  Court  have  no  power,  without 
the  consent  of  both  parties,  to  order  "  neither  party  ^ 
to  be  entered ;  the  proper  course,  in  such  case,  if  the 
defendant  refuse  to  have  such  entry  made,  is,  for  the 
plaintiff  to  become  nonsuit,  and  object  to  the  allow- 
ance of  costs  to  the  defendant,  and  such  has  been  the 
practice  since  the  above  decision. 

For  the  law  respecting  the  liability  of  indorsers  of 
writs  to  pay  costs,  see  the  chapter  on  Scire  Facias. 

.At  the  July  session  of  the  whole  Court  of  Common 
Pleas,  in  1846,  the  following  case  was  presented.  At 
an  early  day  in  the  session  of  a  Coiirt,  a  defendant 
moved  for  a  continuance,  the  other  party  being  ready 
for  trial.  A  continuance  was  granted  on  the  defend- 
ant's paying  the  plaintiff  the  costs  of  that  term.  It 
subsequently  appeared  that  the  case  could  not  have 
been  reached  nor  tried  at  that  term.  It  was  unani- 
mously determined,  for  this  reason,  that  so  much  of 
the  order  as  related  to  the  terms,  must  be  reversed. 
When,  therefore,  cases  are  continued  under  such  cir- 
cumstances, the  true  meaning  is,  that  the  terms  are  to 
be  complied  with,  if  the  case  is  reached.  In  most 
other  cases,  compliance  with  the  terms  imposed,  is 
considered  a  condition  precedent. 
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CHAPTER  XXV. 

JUDGMENT   AND   EXECUTION. 

It  might  be  supposed,  by  one  not  conversant  with 
the  mysteries  of  legal  proceedings,  that  when  a  cause 
had  been  fully  tried  before  an  upright  Judge  and  an 
impartial  jury,  witnesses  examined,  the  case  argued  by 
the  chosen  counsel  of  the  parties,  and  when  the  jury 
had  fully  deliberated  and  returned  their  verdict,  that  - 
judgment  and  execution  would  necessarily  follow. 
There  could  not  be  a  greater  mistake.  The  verdict 
of  a  jury  is  but  one  step,  though  a  most  important 
one,  towards  the  final  result.  A  new  trial  may  be 
moved  for,  for  an  infinite  variety  of  reasons,  such  as  the 
misconduct  of  the  jury,  or  because  of  newly  discovered 
evidence,  or  for  erroneous  rulings  by  the  Judge,  and 
there  are  few  important  cases  in  which  the  motion  is 
not  made ;  or  a  writ  of  error,  or  audita  querela^  may 
be  sued  out,  or  an  arrest  of  judgment  may  be  moved. 
Although  the  te^idency  of  these  measures  is  to  delay, 
often  for  a  very  long  period,  the  final  determination  of 
a  cause,  this  feature  of  our  system  is  regarded,  by  the 
wise  and  judicious,  as  eminently  favorable  to  a  correct 
administration  of  justice.  The  proceedings,  amidst 
the  hurry  and  excitement  of  a  jury  trial,  when  there  is 
little  opportunity  or  time  to  consult  authorities,  are 
afterwards  calmly  revised,  and  justice  is  ultimately 
administered.  Perhaps  the  greatest  improvement  in 
our  system  would  be  the  more  speedy  determination  of 
liyw  questions  reserved  and  of  motions  for  new  trials. 
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A0,  however,  jodgment  is  findly  entered  in  nearly 
all  the  cases  upon  a  docket,  it  becomes  necessary  to 
consider  the  practice  upon  this  subject  of  judgment 
and  execution. 

In  cases  that  have  been  defaulted,  and  where  a 
verdict  has  been  rendered  and  no  further  action  taken 
by  the  losing  party,  judgment  is  rendered  as  of  the 
last  day  of  the  term  as  of  course,  unless  otherwise  ex- 
pressly  ordered  by  the  Court,  (Rev.  Stat.  c.  97,  §  1) ; 
but  where  the  terms  are  very  long,  as  in  Suffolk,  it  is 
usual,  after  waiting  the  time  prescribed  by  the  rules, 
for  filing  exceptions  or  making  a  motion  fo;  a  new 
trial,  to  order  judgment  to  be  entered  as  of  a  par* 
ticular  day ;  in  which  case,  the  day  roust  be  noted  by 
the  clerk  on  his  docket.  lb.  It  is  never  allowed  until 
die  last  day,  at  the  first  term. 

It  is  a  common  practice,  at  common  law,  (2  Tidd, 
932,)  to  enter  judgment  nunc  pro  tunc^  and  is,  in  this 
Commonwealth,  expressly  authorized  by  statute,  and 
the  effect,  as  to  bail  and  attachment,  is  to  hold  them 
from  the  time  when  the  judgment  is  considered  to  have 
been  made.  Rev.Statc.  81,^57, 58.  Thus,  if  a  party 
die  afler  verdict,  pending  the  time  taken  for  argu- 
ment or  advisement,  judgment  is  uscfaDy  entered  as 
of  the  term  when  he  was  living,  in  oider  that  the 
delay  arising  from  the  act  of  the  Court,  may  not  turn 
to  the  prejudice  of  the  party.  Tidd,  ut  sup.  The 
same  course  was  taken  in  Perry  v.  Wilson^  7  M.  R* 
393;  Patterson  v.  Buckminster,  14  M.  R.  144 ;  Cur- 
rier V.  Lowell^  16  Pick.  170.  Regularly  an  execu- 
tion cannot  issue  if  either  party  be  dead,  (HUdretk  v. 
Thompson,  16  M.  R.  191) ;  but  where  there  are  two 
or  more  plaintiffs,  and  one  of  them  die,  an  executi<Mi 
may  issue  in  the  name  of  all,  (Hamilton  v.  Lyman,  ^ 
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M.  R.  14;  Bowdoin  r.  Jordan^  lb.  IGO) ;  and  if  it  be 
iflsued  during  the  life  of  the  debtor,  it  may  be  levied 
upon  his  property  after  his  death,  unless  the  estate 
has  been  represented  insolvent  and  a  commission  has 
actually  issued.  Grosvenar  y.  Gold^  9  M.  H.  209 ; 
Rev.  Stat.  o.  97,  ^  15.  When  an  appeal  is  made  from 
the  taxation  of  costs  by  the  clerk,  the  judgment  is  to 
be  considered  as  rendered  on  the  day  when  the  costs 
are  finally  taxed  and  allowed.  Rev.  Stat.  c.  121,  §  29. 
Whenever  a  motion  for  a  new  trial  is  made  and  it  is 
overruled,  the  Court  shall  render  judgment  as  of  the 
term,  when  the  verdict  was  rendered,  whenever  it  shall 
be  necessary  or  expedient  to  do  so,  to  prevent  loss  by 
the  death  of  either  party  or  otherwise.  Stat.  1842,  c. 
89. 

It  will  be  seen  by  the  rules  of  the  Court,  that  the 
prevailing  party  must  file  with  the  clerk,  within  a 
limited  time,  all  the  papers  necessary  to  enable  him  to 
make  up  and  enter  the  judgment,  and  to  complete  the 
record.  If  the  writ  specify  the  claim,  as  a  promissory 
note,  or  as  an  account  •annexed,  the  plaintifiT  usually 
takes  execution,  in  case  of  default,  for  that  amount, 
upon  filing  with  the  clerk  the  document  declared  on. 
If  the  declaration  be  general,  he  files  a  specification 
of  his  claim,  with  the  clerk,  who  issues  execution  for 
that  amount.  These  proceedings  are  matters  of 
course,  when  it  is  not  necessary  for  the  Court  or  jury 
to  intervene  in  the  assessment  of  damages.  Howe,  267. 

Execution^  according  to  Lord  Coke,  is  the  fruit, 
eflSsct,  and  end  of  the  law,  and  is  the  putting  the 
sentence  of  the  law  in  force.  It  must  strictly  follow 
the  judgment  rendered,  and  is,  in  fact,  but  an  order 
from  the  Court  to  the  sheriff,  or  other  officer,  to  carry 
thq  judgment  into  effect.  The  various  Courts  are 
25» 
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expressly  authorized  to  make  all  necessary  changes  in 
the  forms  of  executions,  to  adopt  them  to  the  changes 
in  the  law,  or  to  vary  them  for  other  sufficient  reasons. 
Rev.  Stat.  c.  97,  §  10,  11.  Where  judgment  was  re- 
covered against  a  bankrupt,  who  had  obtained  his 
discharge,  the  Court  ordered  an'  execution  to  issue 
against  the  attached  estate  only,  (Davenport  y.  Tilton^ 
10  Met.  320) ;  and  in  the  case  of  Harding  v.  Med* 
way,  in  the  same  volume,  p.  465,  that  execution  should 
be  stayed,  until  the  happening  of  a  single  event.  If 
there  be  two  or  more  plaintiffs,  and  one  of  them  die 
after  judgment,  the  execution  may  be  issued  in  the 
name  of  all,  (Hamilton  v.  Lyman^  9  M.  R.  14) ; 
but  the  Court  may  order  it  to  be  issued  in  the  name 
of  the  servivors.    Bowdain  v.  Jordan^  lb.  160. 

The  party  obtaining  a  final  judgment  in  any  civil 
action,  may  take  out  his  execution  at  any  time  after 
twenty-four  hours,  after  judgment  rendered,  and  these 
hours  are  exclusive  of  the  Lord's  day.  If  an  execu- 
tion be  sooner  issued  and  levied,  the  levy  is  void. 
Pennitnan  v.  Cole^  8  Met.  496;  Rev.  Stat.  c.  87,  ^6. 
He  may  also  take  it  out  within  one  year,  but  not  after- 
wards. If  he  take  it  out  within  such  time,  and  it  be 
returned,  at  any  time  within  a  year  after  the  return 
day  of  that  which  preceded  it,  he  may  have  an  alias 
execution,  except  that  if  the  debtor  have  been  surren- 
dered by  his  bail,  the  creditor  may  sue  out  an  exe- 
cution after  the  surrender,  though  more  than  a  year  has 
elapsed  after  the  return  day  of  the  next  preceding 
execution.  Rev.  Stat.  c.  97,  ^  6,  7.  An  execution  may 
be  issued  after  the  expiration  of  a  year,  in  a  real 
action,  when  the  tenant  neglects  to  pay  the  sum  fixed 
for  the  relinquishment  of  the  premises,  in  the  case 
where  he  has  made  a  claim  for  improvements.     Rev. 
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Stat*  c.  101 9  ^  40.  Apluries  execution  may  be  obtained 
in  the  same  way,  and  any  number  of  pluries  from 
year  to  year.  This  is  called  "keeping  alive  an 
execution."  If  the  creditor  neglect  to  keep  his 
execution  alive  in  this  manner,  he  can  resort  to  a 
scire  facias  or  to  an  action  of  debt,  to  revive  his  judg- 
ment. The  previous  execution  must  always  be  re- 
turned to  the  clerk,  with  a  return  upon  it  by  die  party 
or  his  attorney,  that  it  has  never  been  in  the  hands  of 
an  officer,  or  if  it  have  been,  with  the  officer's  re- 
turn. The  case  of  an  execution  lost  or  destroyed,  has 
not  been  provided  for  by  statute,  but  it  is  presumed 
that  the  Court  or  the  clerk  would  issue  a  new  one  on 
satisfactory  proof  of  such  loss  ;  and,  in  case  of  doubt, 
upon  a  proper  indemnification  given. 

If  an  execution  be  levied  on  real  estate,  and  it  after- 
wards appear  that  it  was  not  the  property  of  the 
debtor,  or  not  liable  to  be  seized,  or  cannot  be  held, 
the  creditor  may  obtain  a  new  execution,  by  means 
of  a  scire  facias.  Rev.  Stat.  c.  73,  ^  21.  So  of  an  inef- 
fectual sale  of  personal  estate,  (c.  97,  ^  43) ;  but  not 
uqtil  he  has  either  refunded  or  tendered  the  money 
received  on  such  sale.  Batchelder  v.  Wason^  8  N.  H. 
121. 

While  the  plaintiff  has  the  body  of  the  defendant  in 
execution',  his  right  to  proceed  against  his  property  is 
suspended.  Tappan  v.  Evansj  11  N.  H.  311  ;  Still- 
well  V.  Van  Eppesy  1  Paige,  Chan.  Rep.  615 ;  Cohen 
V.  Cunningham^  8  D.  &  £.  123.  But  a  creditor  may 
sue  out  a  writ  upon  his  judgment,  though  an  execution 
be  out  at  the  same  time,  (Gushing  v.  Arnold^  9  Met. 
23,)  unless  the  debtor  have  been  actually  seized  upon 
such  execution. 

All  judgments  for  the  payment  of  money,  bear  in- 
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terest  from  the  day  of  their  rendition,  and  the  precept 
of  the  execution  must  conunand  the  officer,  to  whom 
it  is  directed,  to  satisfy  the  same  in  full,  with  interest 
from  the  day  when  judgment  is  rendered.  Stat  1847, 
c.  163. 

In  the  case  of  absent  defendants^  when  judgment  is 
rendered  in  any  personal  action,  upon  default,  the 
plaintiff  cannot  take  out  execution  within  a  year,  un- 
less he  give  bond  to  the  defendant,  with  one  or  more 
sufficient  sureties,  to  repay  such  an  amount  as  shall 
be  recovered  back  within  one  year  after  the  original 
judgment.  Rev.  Stat.  c.  92,  ^  6.  In  real  actions, 
the  plaintiff  may  take  out  bis  writ  of  seizin,  without 
giving  bond.  Where  there  are  several  defendants  in 
an  action  founded  on  tort,  an  execution  cannot  issue 
against  one  of  them,  who  was  absent  at  the  time  of 
the  service,  unless  all  the  necessary  steps  have  been 
taken  to  fix  him,  and  a  bond  has  been  given ;  but  in 
actions  founded  on  contract,  in  such  case,  no  bond  is 
necessary,  if  the  plaintiff  has  taken  such  steps  against 
the  absent  party,  as  woukl  entitle  him  to  judgment 
against  him,  if  he  had  been  sole  defendant,  c.  92, 
§  10,  11. 

The  common  form  of  an  execution  includes  the  capias 
ad  satisfaciendum^  a  levari  facias  and  an  extendi  fadas. 
The  creditor  has  his  election,  therefore,  of  either  of 
these  three  modes  of  obtaining  satisfaction ;  he  may 
levy  it  upon  the  body  in  preference  to  levying  it  upon 
the  debtor's  property,  and  vice  versa.  Lyman  v.  Ly- 
man  J  11  M.  R.  317.  If  a  debtor  have  been  once 
arrested  on  an  execution,  he  cannot  be  again  taken 
on  it,  nor  on  any  other  founded  on  the  same  judgment, 
unless  he  has  procured  the  discharge  by  fraud,  or  ob- 
tained a  temporary  release  on  condition  of  surrender- 
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ing  himself  again  into  custody.  Littte  v.  Nefoburypart 
Bankj  14  lb.  443.  An  officer  may  proceed  to  arrest 
the  body,  seize  goods  or  levy  on  land,  but  he  cannot 
proceed  simultaneoudy  in  each  form.  Miller  y.  MUler^ 
25  Maine,  1 10.  An  execution  may  be  legally  issued 
on  a  judgment,  though  an  action  on  the  judgment  is 
pending.     CuMtig  v.  Arnold,  9  Met.  23. 

Several  execntions  may  be  issued,  in  some  cases,  in 
the  same  action,  where  there  are  several  defend- 
ants. Thus,  where  in  an  action  of  trespass  guare 
elausum,  the  two  defendants  severed  in  their  pleas,  and 
tile  jury  assessed  several  damages,  the  Court  ordered 
three  executions  to  issue,  one  against  both  defendants 
for  costs  only,  and  several  executions  for  the  several 
damages.  Eemptan  v.  Cook,  4  Pick.  307  ;  Dawes  v. 
Beil,  4  M.  R.  106. 

Executions  are  made  returnable,  when  issued  by  Jus- 
tices of  the  Peace,  within  sixty  days  from  date  ;  by  the 
Common  Pleas,  in  three  months,  and  by  the  Supi^eme 
Court  in  six  months,  unless  there  shall  be  a  regular  term 
of  the  Court  within  the  time,  when  the  execution  must 
be  made  returnable  at  such  term«  Rev.  Stat.  c.  97, 
^  9.  It  cannot  be  served  after  the  day  when  it  is 
made  returnable,  (Prescott  v.  fVrigkt,  6  M.  R.  20)  ; 
but  it  may  be  served  on  the  last  day,  though  the 
Court  be  in  session,  but  not  after  it  has  adjourned.  lb. 

With  respect  to  the  property  thai  may  be  seized  on 
execution,  it  will  be  sufficient  here  to  observe,  that  all 
property  that  can  be  attached  on  mesne  process,  may 
be  seized  on  execution.  The  reader  is  referred,  there- 
fore, to  the  chapter  on  Attachment,  where  this  subject 
is  fully  treated. 

With  regard  to  the  mode  of  levying  an  execution, 
either  upon  the  person  or  the  real  or  personal  estate  of 
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the  debtor,  the  writer  contents  himself  with  referring 
to  the  73d,  97th  and  98th  chapters  of  the  Revised 
Statutes,  where  all  the  proceedings  are  regulated 
and  pointed  out  with  the  greatest  minuteness.  The 
levy  of  an  execution,  in  any  form,  is  always  an  ad- 
verse  and  often  an  apparently  harsh  proceeding,  and 
it  behoves  both  the  officer  and  the  attorney  to  walk 
with  the  utmost  circumspection ;  and  in  no  case  of 
any  importance,  to  take  any  step,  without  consulting 
the  statute  provisions  carefully*  Before  the  statutes 
were  revised,  a  vast  number  of  decisions  were  made, 
especially  with  regard  to  the  requisites  of  a  valid  levy 
on  real  estate,  and  various  statutes  had  been  passedf 
from  time  to  time,  on  the  subject.  The  commissioners 
appear  to  have  devoted  special  attention  to  this  por<- 
tion  of  their  duty,  and  have  incorporated  into  it  not 
only  such  of  the  previous  acts  as  seemed  to  be  worthy 
of  being  retained,  but  the  decisions  of  the  Courts ; 
and  they  have  consequently  given  a  series  of  direc* 
tions,  which  can  be  easily  understood  and  safely  &A^ 
lowed.  The  best  evidence  of  the  simplicity  of  the 
statute  provisions  is,  that  during  the  ten  years  that 
have  elapsed  since  they  were  in  force,  there  have  been 
but  very  few  instances  in  which  a  levy  has  been  avoid- 
ed, or  in  which  an  officer  has  rendered  himself  liable 
for  any  error  in  the  service.  It  is  not  thought  expe- 
dient to  incorporate  the  three  chapters  above  named 
bodily  into  this  work,  nor  would  an  abstract  be  usefuL 
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CHAPTER  XXVL 

AGREED  STATEMENT  OF  FACTS. 

One  of  the  modes  of  obtaining  the  opinion  of  the 
Coart  upon  a  question  of  law,  is  by  an  agreed  state- 
ment of  facts  in  writing,  signed  by  the  parties  or  their 
counsel,  in  which  it  is  stipulated  that  such  judgment 
may  be  rendered  as  the  Court  shall  order.  By  this 
means,  the  expense  and  inconvenience  of  a  trial  by 
jury  are  avoided.  Where  a  case  is  thus  submitted  to 
the  Court  of  Common  Pleas,  there  is  a  right  of  appeal, 
unless  it  have  been  expressly  waived,  (Rev.  Stat.  c.  82, 
^11);  nor  is  this  right  impaired  by  the  Statute  of 
1840,  taking  away  the  right  of  appeal  from  the  Com- 
mon Pleas ;  because  the  judgment  of  the  Common 
Pleas  is  founded,  not  upon  a  verdict  of  a  jury,  but 
upon  matter  of  law  apparent  upon  the  record.  The 
term  given  by  the  statute  to  an  agreed  statement  of 
fects  IS,  <<  a  case  stated,"  in  which  case  the  right  of 
appeal  is  expressly  given. 

When  a  case  is  presented  in  this  form,  and  the  tes- 
timony of  witnesses  is  narrated,  the  Court  will  take 
the  testimony  to  be  true,  and  will  deal  with  it  as  such. 
Gorham  v.  Steams^  1  Met.  366.  It  may  be  regarded 
as  the  established  practice  of  the  Courts,  that  they 
will  not,  except  in  very  extraordinary  cases,  exercise 
the  province  of  Judge  and  jury,  and  undertake  to  de- 
cide both  questions  of  law  and  fact.  Nor  will  they 
decide  any  question  which  does  not  arise  out  of  the 
facts  presented,  (iSmit/iv.  Ctf  (/ti^orlA,  24  Pick.  196);  nor 
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a  mere  matter  in  abatement,  though  it  is  presented 
by  the  case  stated.  Ray  y^  Underwood,  3  lb.  302 ; 
EUsworth  y.  Brewer,  11  lb.  316.  So  if  a  party  agree 
to  a  fact,  which  the  other  party  would  haye  been  estop- 
ped to  assert,  it  is  a  waiyer  of  such  estoppel.  Whee-- 
lock  y.  Henshaw,  19  lb.  341. 

Statements  of  this  kind  are  subject  to  the  control  of 
the  Court,  and  they  will  be  discharged  and  a  trial  will 
be  ordered,  if  justice  seem  to  require  it.     Shearer  y. 
Jewett,  14  Pick.  232.     It  is  the  practice  in  cases  in- 
volying  numerous  and  difficult  questioiis  of  law,  and 
where  there  are  but  few  facts  in  dispute  between  the 
parties,  to  haye  the  judgment  of  the  jury  upon  those 
facts,  and  to  incorporate  their  finding  into  an  agreed 
statement*     Wheneyer  this  is  done,  it  is  generally 
upon  the  suggestion  of  the  Court  and  by  consent  of 
both  parties,  and  is  sometimes  eminendy  useful  in 
bringing  about  a  speedy  and  final  determination  of  the 
cause.    Thus,  where  the  counsel  or  the  parties  haye 
confidence  in  each  other,  and  are  seeking  for  justice 
according  to  law,  it  is  not  unusual  (though  more  rare 
than  could  be  wished)  to  agree  to  all  the  facts  suscep- 
tible of  proof  or  which  are  really  true,  and  request  the 
jury  to  answer  certain  questions  respecting  other  facts, 
which  are  in  dispute.   In  a  case  tried  before  the  writer, 
the  only  question  made  was  whether  the  officer,  to 
whom  an  execution  was,  deliyered,  knew  that  an  at- 
tachment of  real  estate  had  been  qade  by  the  officer 
who  seryed  the  writ ;  and  if  so,  what  was  the  yalue  of 
such  real  estate.    The  jury  were  directed  to  answer 
both  questions,  and  they  were  incorporated  into  an 
agreed  statement  of  facts. 
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CHAPTER  XXVII. 

APPEAL. 

The  right  of  appeal,  which  formerly  existed  in  Mas- 
sachusetts to  such  an  extent,  that  trials  in  the  lovirer 
Courts,  in  cases  of  any  importance,  were  mere  rehear- 
sals preparatory  to  the  final  performance  in  the  Court 
of  the  last  resort,  has  been  abolished,  in  nearly  all 
cases,  by  the  Statute  of  1840,  c.  87.  After  years  of 
experience,  the  Legislature  voluntarily  reverted  to  the 
wisdom  of  the  common  law,  to  which  an  appeal  was 
unknown. 

A  few  cases  remain,  in  which  an  appeal  is  still 
allowed,  and  the  first  is  from  the  decision  of  Justices  of 
the  Peace^  which  is  allowable  as  a  matter  of  right,  in 
all  cases,  if  claimed  within  twenty-four  hours  after  the 
entry  of  the  judgment,  c  85,  §  13.  Judge  Howe  cites 
a  case  decided  in  the  Common  Pleas,  in  1826,  in 
which  it  was  held,  that  an  appeal  made  from  a  Justice, 
the  day  after  judgment  was  rendered,  though  within 
twenty-four  hours  of  the  time  and  before  execution 
was  issued,  could  not  be  sustained.  Prac.  442.  It  is 
doubtless  true  that  an  appeal  cannot  be  granted,  unless 
it  be  claimed  within  twenty-four  hours  of  the  time 
when  judgment  was  rendered ;  and  the  decision  above 
cited  was  predicated  upon  the  peculiar  phraseology  of 
the  statutes  then  in  force.  The  appellant  must  recog- 
nize, with  sufficient  sureties,  if  required  by  the  other 
party,  to  prosecute  his  appeal  with  efiect,  and  to  pay 
all  costs  that  may  be  incurred  after  the  appeal,  §  14. 
The  same  provisions  extend  to  Police  Courts,  c.  87, 
26 


902  PRACTICE.  [CH«  XXVIt. 

§  34*  The  right  of  appeal  is  especially  extended  to 
cases  of  replevin,  (c.  1 13,  ^  25,)  and  to  cases  of  eject- 
ment, (c.  104,  ^  8,)  and  to  cases  for  the  forfeiture  of 
goods,  c«  118,  ^  33.  In  prosecutions  under  the  militia 
law,  no  appeal  is  allowed  from  the  judgment  of  a  Jus- 
tice, unless  the  forfeiture  adjudged  exceed  ten  dollars, 
c.  12,  §  112.  Where  a  poor  debtor  applies  to  be  dis- 
charged from  imprisonment,  and  charges  of  fraud  are 
alleged  against  him,  an  appeal  may  be  made  to  the 
Common  Pleas,  by  either  party,  c.  98,  ^  32. 

There  can  be  no  appeal  from  any  judgment  of  the 
Court  of  Common  Pleas  upon  the  verdict  of  a  jury,  (Stat. 
1840,  c.  87,  §  4,)  except  upon  matter  of  law  apparent 
upon  the  record,  ^  5.  This  provision  is  brief,  but  it 
is  clear  and  decisive,  and  of  course  repeals  all  the 
provisions  of  the  Revised  Statutes  upon  the  subject, 
whether  general  or  special.  The  remedy  of  the  party 
injured  by  an  erroneous  decision  of  that  Court  is  to 
move  the  Court  for  a  new  trial,  file  a  bill  of  exceptions, 
or  bring  a  writ  of  error.  No  appeal  lies  from  the 
judgment  of  the  Common  Pleas,  dismissing  an  action, 
(Cushing  V.  Fieldj  9  Met.  180) ;  but  it  has  been  held, 
that  where  the  Common  Pleas  set  aside  the  verdict  of 
A  jury,  awarding  damages  in  case  of  laying  out  a  town 
way,  that  the  right  of  appeal  existed,  because  the 
judgment  of  that  Court  was  founded  upon  matter  of 
law  apparent  upon  the  record.  Parker  v.  Framing- 
Aam,  8  lb.  263.  The  Court  say,  that  the  4th  section 
of  Statute  of  1840,  c.  87,  prohibiting  an  appeal  from 
the  judgment  of  the  Common  Pleas,  on  the  verdict  of 
a  jury,  plainly  applies  to  common  law  cases  tried  by 
jury  in  the  Court  of  Common  Pleas,  where  the  effect 
of  an  appeal  would  be  to  annul  the  verdict,  as  of 
course,  and  open  the  case  to  a  jury  trial  in  the  Court 
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above.  So  an  appeal  was  allowed  in  case  of  an  award, 
for  matter  apparent  on  its  face.  Skeels  v.  Chickering^ 
7  lb.  316.  The  uniform  practice  is  to  appeal  from  the 
decision  of  the  Common  Pleas,  on  the  question  of 
charging  or  discharging  a  trustee,  because  the  matter 
of  law  is  apparent  on  the  record ;  and  such  appeal 
must  be  entered  at  the  next  term  of  the  Supreme 
Court  for  the  same  county,  (Stat.  1840,  c;  87,^  6,) 
and  may  be  decided  by  a  single  Judge.  Shaw  t. 
Bunkerj  2  lb.  376. 

Appeals  are  allowed  from  inferior  tribunals  to  the 
Court  of  Common  Pleas  or  to  the  Supreme  Court, 
according  to  the  amount  involved,  in  certain  specified 
cases.  Thus  it  is  allowed  from  the  adjudication  of 
commissioners  for  improving  meadows,  (c.  115,  ^  16) ; 
from  commissioners  appointed  to  examine  the  claims 
against  the  estate  of  a  deceased  person,  represented  to 
be  insolvent,  c.  68,  §  8.  So  where  a  man  and  a  woman 
desire  to  be  married,  and  objections  are  made,  and  two 
Justices  of  the  Peace  decide  that  the  objections  are 
sufficient,  either  of  the  persons  who  propose  to  be  mar- 
ried, may  appeal  to  either  of  the  above  Courts,  which 
shall  be  first  holden  in  the  county.  This  is  a  most 
important  and  excellent  provision,  and  the  Legislature 
are  entitled  to  the  thanks  of  the  community,  for  the 
extraordinary  pains  they  have  taken  to  prevent  un- 
necessary delays  in  such  urgent  cases.  The  right  of 
appeal  here  is  of  no  practical  value,  as  it  was  never 
known  that  either  party  ever  appealed  therein  to  either 
of  the  Courts  above  mentioned.  The  common  prac- 
tice is  to  appeal,  at  once,  to  a  clergyman  or  Justice  of 
the  Peace  in  an  adjoining  State,  who  commonly  settles 
the  question,  to  the  entire  satisfaction  of  the  parties, 
in  a  few  minutes.     An  appeal  lies  also  from  the  de- 
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cision  of  a  Judge  of  Probate  or  Master  in  Chancery, 
by  a  creditor  of  an  insolvent  estate,  whose  claim  is  dis- 
allowed in  whole  or  in  part,  (Stat.  1838,  c.  163,  ^  4,) 
to  the  Supreme  Court  or  Common  Pleas,  according  to 
the  amount  due  at  the  time  of  the  first  publication  of 
the  notice  by  the  messenger.  fVhiting  v.  Gray^  9  Met. 
291.  So  from  the  commissioners  on  the  estate  of  a 
deceased  insolvent,  to  the  Supreme  Court,  if  the  claim 
exceed  three  hundred  dollars.  Sabine  r.  Strong,  6  lb. 
270. 

In  nearly  all  cases  an  appeal  lies  from  the  Judge 
of  Probate  to  the  Supreme  Court.  Rev.  Stat.  c.  70, 
^  36;  c.  83,  §  33,  34.  The  mode  of  making  an 
appeal  from  the  Court  of  Probate  is  particularly 
pointed  out  by  the  35th,  36th,  and  37th  sections  of 
the  eighty-third  chapter  of  the  Revised  Statutes. 
Regularly  the  appeal  must  be  made  to  the  next  term 
of  the  Supreme  Court,  within  the  county,  to  be  held 
after  the  expiration  of  thirty  days  after  the  date  of  the 
act  appealed  from.  The  appellant  is  required  to  file 
his  reasons  of  appeal,  in  the  Probate  ofiice,  and  cause 
an  attested  copy  to  be  served  on  the  adverse  party, 
fourteen  days  at  least  before  the  time,  when  the  ap- 
peal is  to  be  entered.  An  appeal  from  this  Court  may 
be  claimed  orally.  Atery  v.  Ptx/y,  4  M.  R.  460.  It 
is  provided  by  the  same  chapter,  §  39,  that  if  the 
party  have  neglected  to  make  or  enter  his  appeal  in 
due  time,  without  default  on  his  part,  the  Supreme 
Court  may  allow  it  to  be  entered  and  prosecuted  on 
petition,  {Cross  v.  Cross,  7  Met.  211);  but  in  such 
case  there  must  be  a  written  petition  to  have  the  ap- 
peal allowed  and  entered, 'and  notice  thereof  must  be 
regularly  served  upon  the  appellee.  '  Bergen  v.  Jones, 
4  Met  371.    A  petition  to  the  Judge  of  Probate  to 


CH.  XXYII.]  APPEAL*  S06 

allow  an  appeal  from  bis  decree,  and  a  formal  decree 
granting  3ucb  petition,  are  not  usual  in  practice,  nor 
requisite  to  the  validity  of  the  appeal.  Baynton  v. 
Dyer,  18  Pick.  1. 

fVho  may  appeal  from  the  Probate  Court,  is  a  ques* 
tion  that  has  frequently  arisen.  And  it  has  been 
determined  that  a  creditor  of  a  deceased  testator  or 
intestate,  or  of  a  devisee,  has  sufficient  interest  in  the 
question  whether  administration  should  be  granted,  to 
litigate  that  question.  Stebbins  v.  Lathrop,  4  Pick. 
33;  Stebbins  v.  Palmer ,  1  Pick.  71.  So  a  creditor 
of  an  heir  may  appeal  from  the  allowance  of  a  will, 
devising  the  real  estate,  if  he  has  attached  it.  Smith 
V.  Bradstreeti  16  Pick.  264.  So  a  creditor  of  a 
spendthrift  from  a  refusal  to  put  the  guardian's 
bond  in  suit.  Conant  v.  Kendall,  21  Pick.  36.  So 
the  children  being  the  presumptive  heirs  of  a  non 
compos,  from  the  allowance  of  a  guardian's  account, 
(Baynton  v.  Dyer,  18  Pick.  1,)  but  not  an  uncle  and 
next  friend.  Penniman  v.  French,  2  M.  R.  140.  A 
person  under  guardianship,  as  non  compos,  may  appeal 
in  his  own  name,  from  a  refusal  on  his  own  petition 
to  have  the  letters  of  guardianship  set  aside.  McDon- 
ald V.  Morton,  1  M.  R.  543.  And  a  widow  having  a 
greater  interest  in  the  personal  than  the  real  estate, 
may  appeal  from  a  decree  charging  certain  sums  on 
the  personalty  that  should  have  been  charged  upon 
the  realty.  Lee^s  case,  18  Pick.  285 ;  Kempton^s  case, 
23  Pick.  163.  So  an  administrator  de  bonis  non,  on 
the  accounts  of  the  original  executor  or  administrator. 
Wiggin  V.  Swett,  6  Met.  194. 

No  recognizance  or  security  of  any  description  is 
required  from  parties,  who  appeal  from  the  Court  of 
Probate. 

26* 
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iff  in  any  case,  the  appellant  neglect  to  enter  his 
appeal,  the  remedy  of  the  other  party  is  generally  to 
file  a  complaint  for  the  affirmation  of  the  original 
judgment.    Howe,  Prac.  448. 

TAe  effect  of  an  appeal  is  to  render  the  first  judg- 
ment wholly  inoperative.  Davis  ?.  Cowdin^  20  Pick* 
610;  Paine  y.  Cowdin,  17  Pick.  142.  No  ex- 
ecution can  issue  upon  it,  nor  can  it  be  the  foundation 
of  an  action  of  debt,  or  a  bar  to  another  action 
for  the  same  cause,  even  if  the  appellant  fail  to  enter 
or  prosecute  his  appeal.  CampheU  v.  Howard^  5  M« 
R.  376.  The  effect  is  the  same,  if  the  appeal,  when 
duly  claimed,  be  not  allowed.  If  it  have  been  wrong- 
fiilly  disallowed  by  the  Court  below,  the  Court  above 
will  sustain  the  appeal,  and  take  proper  measures  to 
give  it  effect.  Bemis  v.  Faxonj  2  M.  R.  141 ;  Lam- 
phear  v.  Lamprey^  4  M.  R.  107.  But  if  an  appeal  be 
claimed,  in  a  case  not  auUiorized  by  law,  it  will  be 
dismissed,  and  the  judgment  below  will  remain  in  full 
force.  Commonwealth  v.  Messenger^  4  M.  R.  462« 
The  appeal,  in  such  case,  is  a  mere  nullity,  and  if  a . 
recognizance  have  been  given,  it  will  be  void* 
Weiherhee  v.  Johnwny  14  M.  R.  412;  2  N.  H.  223. 

When  an  appeal  is  made  by  one  of  several  parties, 
it  removes  the  whole  case.  Thus,  if  a  defendant  be 
defaulted  and  a  trustee  appeal,  and  vice  versa^  the 
party  appealing  carries  the  rest  with  him ;  but  it  has 
been  considered  that,  in  such  case,  the  cause  wouki 
not  be  open  for  trial  as  to  both,  on  the  appeal.  Howe, 
Prac.  448. 

In  cases  appealed  from  the  Court  of  Probate,  the 
Supreme  Court  is  expressly  authorized  to  pass  such 
decree,  as  ought  to  have  been  passed  by  the  Court 
below,  or  to  remit  it  there  for  further  proceedings,  or 
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to  pass  any  other  order,  that  law  and  justice  may  re- 
quire, c.  93j  ^  44.  In  other  cases,  it  has  been  a  ques- 
tion often  discussed,  but  never  finally  decided,  whether 
the  Appellate  Court  may  enter  the  judgment  that 
ought  to  be  entered,  or  shall  be  required  simply  to  affirm 
.or  reverse  the  judgment  below,  in  cases  where  it  is 
manifest  that  the  proceedings  below  are  erroneous. 
Suppose  a  Justice  of  the  Peace  should,  in  a  civil 
cause,  render  judgment  for  the  plaintiff  in  an  action 
of  assumpsit,  for  one  hundred  dollars,  or  should,  in  a 
criminal  case,  impose  a  fine  of  fifty  dollars  ;  in  each 
case  clearly  exceeding  his  jurisdiction,  and  the  losing 
party  should  appeal ;  —  he  has  certainly  good  cause  of 
appeal  —  the  judgment  is  erroneous  upon  its  face ; 
and  ought  it  not,  therefore,  to  be  reversed  ?  If  it  be 
not  reversed,  but  the  Court  above  proceed  to  inquire, 
by  a  jury  or  otherwise,  what  judgment  shall  be  ren- 
dered, the  appellant,  who  might  have  been  perfectly 
willing  to  abide  a  proper  judgment  of  the  Court  be- 
low, has  been  deprived,  without  his  fault,  of  a  trial 
before  the  tribunal  specially  authorized  by  law  to  try 
such  cases,  and  subjected  to  great  and  unnecessary 
charges  and  costs.  Upon  this  question,  the  writer  has 
found  eminent  Judges  and  Jurists  to  entertain  different 
opinions.  See  Murdock^s  case^  7  Pick.  324.  This 
subject  will  again  come  under  consideration,  when  we 
have  occasion  to  speak  of  the  judgment  to  be  ren- 
dered on  writs  of  error. 

In  appeals  from  Justices,  it  has  been  seen,  that  the 
appellant  may  be  required  to  recognize  to  the  adverse 
party  to  prosecute  his  appeal  with  effect,  and  to  pay 
all  such  costs  as  may  arise  after  the  appeal,  c.  85, 
§  14.  Very  few  instances  have  occurred  in  which  such 
a  demand  has  been  made.     It  has  been  held,  that  if  a 
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party  enter  his  appeal  and  then  become  nonsuit,  it  is 
prosecuting  the  appeal  "  with  effect,"  within  the  mean^- 
ingof  the  recognizance.  Hobartv.  HUliard^  11  Pick. 
143.  Nor  can  they  be  recovered  against  the  surety, 
unless  they  were  taxed,  and  judgment  rendered  there- 
for in  the  original  action ;  and  then  by  an  action  for. 
that  amount  on  the  recognizance.  Such  w.ould  seem 
to  be  the  effect  of  the  decisions  in  Whitwell  y.  Bum- 
side,  1  Met.  39;  Stoan  y.  Picket j  4  Pick.  466; 
Braman  y.  Perry,  12  lb.  118.  And  upon  the  author- 
ity of  the  same  cases,  it  would  seem,  that  they  cannot 
be  recoverable  against  the  surety,  if  an  execution  for 
them  has  ever  been  issued  against  the  principal. 

The  right  of  appeal  is  now  so  restricted,  and  the 
mode  of  procedure  is  so  much  simplified  by  the  stat- 
utes, that  a  further  discussion  of  this  subject  does  not 
seem  to  be  necessary. 
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CHAPTER  XXVIII. 

EXCEPTIONS    AND   REPORTS. 

The  most  usual  form  of  presenting  questions  of  law 
for  the  determination  of  the  Supreme  Court,  is  by  a  bill  * 
of  exceptions.  In  all  cases  which  are  tried  in  the  Com- 
mon Pleas,  the  partj  aggrieved  by  any  opinion,  direc- 
tion or  judgment  of  that  Court,  has  a  right  to  file  ex- 
ceptions, at  any  time  before  the  adjournment  of  the 
Court.  Rev.  Stat.  c.  82,  §  12.  Whenever  the  ques- 
tion of  law  is  apparent  on  the  record,  the  proper  mode 
of  presenting  it  to  the  Court  above  is  by  appeal ;  but 
in  all  other  cases,  by  a  bill  of  exceptions.  Thus  if  it 
be  objected  to  an  award,  that  it  is  uncertain  or  not 
within  the  submission,  the  remedy  is  by  appeal ;  but 
where  objections  are  made  on  extraneous  grounds,  the 
remedy  for  an  erroneous  decision  of  the  Common  Pleas 
is  by  a  bill  of  exceptions.  Eaton  v.  Hallj  6  Met.  287 ; 
Harris  v.  Seal,  23  Maine,  435. 

The  provision  in  the  section  above  cited  is,  that 
exceptions  shall  be  allowed  in  the  Common  Pleas, 
whether  the  proceedings  were  according  to  the  course 
of  the  common  law  or  otherwise.  It  had  been  pre- 
viously determined  (24  Pick.  339),  that  exceptions 
would  lie  only  in  cases  where  the  proceedings  were 
according  to  the  course  of  the  common  law.  The 
statute  has  annulled  the  decision.  So  in  Maine,  ex- 
ceptions lie  when  the  suit  is  by  statute  process.  Rev. 
Stat,  of  Maine,  c.  32,  ^  7  ;  Bridgton  v.  Bennett,  23 
Maine,  420. 

The  comments  of  the  Judge  upon  the  evidence,  not 
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involving  any  opinion  or  direction  in  matter  of  law,  are 
not  a  proper  ground  of  exception.  Wliiton  v.  Old 
Colony  Ins.  Co.j  2  Met.  1 ;  Davis  v.  Jenney,  1  lb. 
221 ;  Curl  v.  Lowell,  19  Pick.  26. 

The  only  check  upon  the  abuse  of  this  right  to  Gte 
exceptions  in  all  cases  in  the  Common  Pleas  is,  that,  if 
the  Court  above  are  of  opinion  that  the  exceptions  are 
*  frivolous,  immaterial,  or  intended  for  delay,  they  may 
award  double  costs  from  the  time  when  the  exceptions 
were  alleged,  and  interest  at  twelve  per  cent.,  ^  16. 
This  power  has,  however,  seldom  if  ever  been  exer- 
cised* When  a  case  is  thus  removed  from  the  Com- 
mon Pleas,  (for  the  filing  of  exceptions  operates  as  a 
removal  and  stay  of  all  further  proceedings,)  the  Court 
above  may  affirm  the  former  judgment  with  interest, 
or  reverse  it  in  whole  or  in  part,  or  remit  it  to  the 
Common  Pleas  for  a  new  trial,  or  order  a  trial  at  their 
own  bar,  or  make  any  order,  judgment  or  decree  that 
the  Common  Pleas  might  have  done,  ^15. 

Exceptions  may  also  be  alleged  to  any  order,  opin- 
ion or  direction  of  a  Judge  of  the  Supreme  Court,  but 
it  is  within  the  discretion  of  the  Judge  to  refuse  to 
allow  them,  and  to  enter  up  judgment  and  order  exe- 
cution to  be  issued,  c.  81,  §  28.  On  such  refusal, 
however,  the  exceptions  n^ay  be  prosecuted  in  the 
manner  pointed  out  by  the  28th  section  of  the  same 
chapter.  The  Judges  of  this  Court  are  so  uniformly 
willing  to  allow  exceptions  or  to  sign  reports  of  cases^ 
that  it  is  not  necessary  to  repeat  the  provisions  of  the 
statutes,  as  to  the  mode  of  procedure,  in  the  extra- 
ordinary and  rare  case  of  their  refusal  to  do  either. 

It  was  formerly  the  practice  to  file  and  seal  as  many 
bills  of  exception  as  there  were  distinct  rulings  or 
questions  raised  and  decided ;  so  that  the  record  in 
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almost  every  case  became  very  voluminous.    This 
clumsy  and  useless  mode  of  presenting .  questions  of 
law  has  been  long  since  disused  in  this  Common- 
wealth.  The  practice  is,  in  both  Courts,  to  go  through 
with  a  trial  to  the  jury,  in  the  same  manner,  as  to  the 
mode  of  conducting  the  trial,  as  if  there  were  no  right 
of  exception.    When  a  question  of  law  is  made  during 
the  trial,  as  to  the  admissibility  of  evidence,  variance, 
&c.  &c.,  and  has  been  decided,  the  counsel  make  a 
note  of  the  decision,  and  so  of  the  instructions  given  to 
the  jury  by  the  presiding  Judge,  and  when  the  verdict 
is  returned,  the  counsel  of  the  losing  party  either 
draws  up  a  report  of  the  case  with  the  permission  of 
the  Judge,  if  it  be  in  the  Supreme  Court,  or  a  bill  of 
exceptions  in  either  Court,  setting  forth  the  rulings 
and  instructions  to  which  he  objects.     It  is  not  neces- 
sary, though  it  is  somewhat  common,  to  notify  a  Judge 
at  the  close  of  each  successive  ruling,  that  the  party 
will  except.     It  is  sufficient  if  the  Judge  be  apprised 
that  the  party  objecting  intends  to  exercise  the  right 
of  reserving  the  question,  and  perhaps  the  best  mode 
of  doing  this  is  to  ask  a  sufficient  time  to  make  a  note 
of  the  decision.    It  is  the  more  decorous  and  agreeable 
mode,  at  least,  of  conducting  a  trial.   It  must  be  borne 
in  mind,  nevertheless,  that  a  party  has  not  a  right  to 
except  to  every  inconsiderate  or  hasty  observation  of  a 
Judge  ;  that  he  cannot  be  permitted  to  lie  by,  for  the 
purpose  of  catching  an  exceptionable  remark,  which 
might  be  instantly  corrected  if  his  attention  were  called 
to  it.     It  is  not  the  duty  of  any  Judge  to  allow  such 
exceptidh.     <^  The  practice  of  admitting  evidence  sub- 
ject to  exceptions,  without  stating  them  at  the  time,  is 
an  extremely  inconvenient  one."     McConike  v.  Saw- 
yer, 12  N.  H.  396 ;  Latorence  v.  Barker,  5  Wend.  301. 
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Id  Hovoard  v.  Hayward,  (10  Met.  419,)  where  cer- 
tain records  were  admitted  in  the  Court  below  subject 
to  objections,  the  Supreme  Court  very  properly  held, 
that  the  objections  were  not  open  in  that  Court ;  that 
they  should  have  been  specifically  made  at  the  trial, 
when  the  defects  in  the  record  might  have  been  sup- 
plied by  other  evidence. 

Though  the  expressions  in  the  statutes  are,  that  any 
party  aggrieved  by  "  any  opinion,  direction  or  judg- 
ment,'' may  except,  yet  tliere  are  many  cases,  where 
the  Court  has  passed  one  or  the  other,  in  which  no 
exceptions  will  lie.  Thus,  when  the  proceeding  com- 
plained of  is  within  the  discretion  of  the  Court,  as  the 
granting  or  refusal  of  a  continuance,  refusing  to  bring 
forward  an  action.  Whitney  v.  Thayer ,  5  Pick.  628. 
So  when  the  decision  is  interlocutory^  and  does  not 
finally  dispose  of  the  case,  as  a  refusal  to  dismiss  an 
action  for  want  of  an  indorser,  {Ely  v.  Ball^  8  Pick. 
352) ;  or  that  a  trustee  should  answer  certain  inter- 
rogatories, {Piper  V.  fVillardj  6  Pick.  461  ;  Gray  v. 
Bridge^  11  Pick.  189;  Commonweallh  v.  Sackett,  22 
Pick.  394 ;  Feneley  v.  Mahony,  21  Pick.  212,)  where 
the  Common  Pleas  dismissed  an  action,  because  the 
plaintiff  failed  to  furnish  an  indorser  when  ordered  by 
the  Court.  In  all  cases,  there  must  be  a  final  judg- 
ment, c.  82,  ^  13.  When  such  judgment  has  been 
rendered,  exceptions  may  doubtless  be  taken  to  any 
of  the  rulings  made  at  the  same  term  ;  but  it  seems 
to  be  wholly  impracticable  to  allege  exceptions  against 
interlocutory  orders  made  at  previous  terms.  Nor 
will  exceptions  lie  to  the  rulings,  &c.  of  the  Court  of 
Common  Pleas,  on  the  trial  of  a  plea  in  abatement. 
Stat-  1840,  c.  87,  §  4;  Sawyer  v.  Pratt j  9  Met.  170; 
Brotoning  v.  Bancroft^  5  Met.  88. 
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The  admiBBion  or  rejection  of  evidence  does  n(H 
rest  within  the  discretion  of  the  Judge  who  tries  the 
case,  and  where  he  errs  in  the  admission  of  testimony, 
not  admissible  by  the  rules  of  the  law,  or  rejects  testi* 
mony  which  ought  to  have  been  admitted,  such  error 
is  ground  of  exception,  though  he  himself,  and  not  the 
jury,  may  be  called  on  in  the  first  instance  to  weigh 
the  evidence,  (Foster  v.  Mackay,  7  Met  531,)  where  it 
was  held  that  exceptions  would  lie  to  the  rejection  of 
secondary  evidence,  after  the  introduction  of  prelimi- 
nary evidence  sufficient  to  warrant  its  admission. 

A  purty  sometimes  desires,  in  the  Common  PleaSt 
to  move  for  a  new  trial,  on  the  ground  that  the  ver- 
dict is  against  the  evidence,  and  also,  to  file  ezcep^ 
tions.  This  may  be  done  at  the  same  term,  but  the 
exceptions  cannot  be  allowed  until  the  motion  is  dis- 
posed of,  otherwise  the  same  action  would  be  pend- 
ing in  different  Courts  at  the  same  time.  The  party 
may  make  his  election,  and  indeed,  must  make  his 
election,  unless  the  Judge  consent  to  the  filing  of  ex- 
ceptions after  the  proper  time.  The  Supreme  Court, 
however,  sometimes  exercise  the  power  of  granting  a 
new  trial,  on  the  ground  of  newly  discovered  evi- 
dence, when  the  case  has  been  carried  before  them 
from  a  lower  Court  They  have  expressly  decided 
that  they  have  the  power  in  criminal  cases,  (Common- 
wealth V.  Peckj  1  Met.  428,)  and  have  exercised  it  in 
civil  cases. 

When  exceptions  are  allowe^,  their  effect  is  to  sus- 
pend all  further  proceedings  in  the  case.  If  they  be 
not  prosecuted,  the  Court  above  will  affirm  the  former 
judgment ;  or  if  they  refuse  to  take  cognizance  of  the 
exceptions,  it  is  the  duty  of  the  Common  Pleas  to 
bring  the  case  forward  by  entering  the  continuances, 
27 
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and  to  enter  up  judgment.     CommawweaUh  v.  Moore^ 
3  Pick.  194. 

When  a  case  is  thus  suspended,  it  has  been  made  a 
question,  whether  it  should  remain  4]pon  the  docket  of 
the  Common  Pleas,  and,  be  continued  from  term  to 
terjn,  until  a  final  decision  on  the  exceptions.  It  has 
been  urged  that  a  new  trial  may  be  ordered,  and  the 
case  may  thus  lose  its  place  upon  the  docket.  This 
objection  has  been  obviated  in  practice,  in  such  cases, 
by  ordering  the  clerk  to  place  it  on  that  part  of  the 
trial  list,  to  which  it  would  have  been  entitled,  if  there 
had  been  no  exceptions.  It  is  believed  to  be  the  cor- 
rect as  well  as  uniform  practice  of  the  clerks,  to  drop 
the  case  from  the  docket,  whenever  exceptions  are 
allowed. 

There  is  no  peculiar /^)rm,  adapted  to  all  cases,  for 
drawing  bills  of  exception.  When  drawn  by  counsel, 
they  are  apt  to  present  a  strong  and  partial  view  of 
the  case,  and  young  practitioners  generally  err  in  de» 
siring  to  report  the  evidence  as  fully  as  they  would  on 
a  motion  for  a  new  trial,  on  the  ground  that  the  ver* 
diet  was  against  evidence.  A  bill  of  exceptions  should 
show  how,  when  and  why  a  question  was  raised,  and 
how  it  was  decided.  In  the  late  case  of  Whitney  v. 
Lee^  8  Met.  92,  Chief  Justice  Shaw  remarked  as  fol- 
lows, viz  :  *♦  The  theory  of  the  common  law  is,  that,  in 
some  mode,  all  the  facts  of  a  case  shall  be  stated, 
which  may  have  a  bearing  on  the  question  ;  and  the 
Courts  are  called  upoji  to  decide  on  the  principles  of 
law  applicable  to  such  combination  of  facts  and  the 
rights  of  parties  resulting  from  them.  Where,  how- 
ever, points  are  presented  singly  for  revision,  it  is  only 
necessary  to  state  so  much  of  the  facts  as  may  be  suf- 
ficient to  present  that  precise  question  distinctly.  The 
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true  medium,  therefore,  in  drawing  a  bill  of  excep 
tions,  seems  to  be,  to  insert  all  the  facts  or  evidence 
which  are  material  to  the  question  raised  by  the  ex- 
ceptions, without  inserting  any  that  are  irrelevant." 

Report  of  the  Judge. 

Another  mode  of  obtaining  a  revision  of  an  opinion 
of  a  single  Judge,  or  of  presenting  a  question  of  law 
for  the  determination  of  the  whole  Court,  is  upon  the 
report  of  the  case  by  the  Judge.  This  can  be  done 
only  in  the  Supreme  Court.  Rev.  Stat.  c.  81,  ^  26. 
The  only  substantial  difference  between  a  bill  of  ex- 
ceptions and  a  report  is,  that  questions  of  law  may  be 
presented  in  the  latter  form  to  all  the  Judges  without 
any  distinct  ruling  upon  them  by  the  Judge  at  the 
trial,  and  that  the  power  is  general^  reserved  in  the 
report  of  entering  such  judgment  as  ought  to  be  en- 
tered. 

The  report  usually  presents  so  much  of  the  evi- 
dence received  or  offered,  at  the  trial,  as  is  necessary 
to  a  correct  understanding  of  the  case  and  of  the 
points  made  at  the  trial,  and  the  rulings  of  the  Judge 
thereon.  It  is  a  matter  of  discretion  with  the  Judge, 
whether  a  case  shall  be  reported. 

When  a  motion  is  made  for  a  new  trial,  on  the 
ground  that  the  verdict  is  against  the  evidence,  the 
case  is  reported  together  with  the  evidence.  Though 
reports  purport  always  to  be  drawn  up  by  the  Judge, 
they  are  usually  drawn  by  the  counsel,  and  should  in- 
variably be  completed  and  filed  as  soon  as  practicable 
after  the  trial.  The  twenty-sixth  Rule  of  the  Su- 
preme Court,  and  the  fifty-seventh  of  the  Common 
Pleas,  prescribe  the  time,  within  which  exceptions, 
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&C.  most  be  BUegcA^  and  the  coane  of  (vocednre ; 
to  which  the  reader  is  referred. 

It  has  been  held  in  Maine,  that  when  a  case  is  sub- 
mitted to  the  Court  on  the  report  of  the  Judge^  with- 
out a  Terdict,  that  it  is  within  the  discretion  of  the 
Court  to  permit  other  evidence  to  be  offered.  Bum- 
ham  v.  HawCf  23  Blaine,  489. 
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CHAPTER  XXIX. 

WRIT   OF  REVIEW. 

A  WRIT  of  review  is  a  somewhat  extensive  remedy, 
and  is  in  common  use.  It  is  the  proper  remedy  to 
obtain  a  trial,  where  none  has  been  had,  or  a  new 
trial,  where  something  has  occurred,  or  come  to  the 
knowledge  of  the  party,  after  the  former  trial,  so  im- 
portant, that  justice  requires  that  an  opportunity 
should  be  given  to  show  it.  While  an  action  is  pend- 
ing, a  new  trial  may  be  granted  on  motion,  and  a  writ 
of  review  is  the  remedy,  therefore,  after  judgment^ 
when  the  party  is  precluded  from  making  an  appeal, 
filing  exceptions,  or  moving  for  a  new  trial. 

A  writ  of  review  may  be  sued  out  as  of  right j  when 
judgment  is  rendered  upon  the  default  of  an  absent 
defendant,  provided  it  be  sued  out  within  a  year  after 
the  judgment.  Rev.  Stat.  c.  92,  §  4;  c.  99,  ^17. 
In  all  other  cases,  a  petition  must  be  presented,  and  it 
can  only  be  sued  out  when  such  petition  is  granted. 

Where  a  defendant,  in  the  case  above  mentioned, 
does  not  prosecute  a  review  as  of  right  within  the 
year,  he  may  apply  to  the  Supreme  Court  within  a 
year  after  he  has  notice  of  the  judgment,  for  a  review, 
and  if  it  appear  that  justice  requires  a  revision  of  the 
case,  they  may  grant  a  review,  c.  92,  ^  5 ;  c.  99, 
^18.  The  statutory  provisions  upon  this  subject  are, 
that  the  Supreme  Court  may  grant  a  review  of  its  own 
judgments  and  those  of  the  Common  Fleas,  in  any 
civil  action,  whether  upon  verdict,  report  of  referees, 
nonsuit  or  default,  or  in  any  other  matter,  upon  such 
27* 


318  pftActics.  [ca.xxxM* 

terms  as  thej  think  proper,  within  a  year  after  judg- 
ment ;  the  petition  niaj  be  filed  in  any  county,  and  be 
made  returnable  in  any  other  county,  but  the  review 
must  be  had  in  the  county  where  the  original  judg- 
ment was  rendered ;  if  the  execution  has  not  been 
satisfied,  the  Court  may  order  a  supersedeas  on  proper 
security  given;  the  Court  of  Common  Pleas  may 
also  grant  reviews  of  its  own  judgments  and  of  those 
of  Justices  of  the  Peace  ;  the  writ  of  review,  when 
granted,  may  be  served  like  other  writs,  by  attach- 
ment, and  the  case  is  to  be  tried  in  the  same  manner 
that  it  should  have  been  originally  tried.  Rev.  Stat 
c.  99,  1-29.  To  sum  up  the  whole  matter,  a  writ  of 
review  is  nothing  more  or  less  than  the  re-trial  of  a 
cause  after  judgment  has  been  rendered.  The  only 
substantial  difference  between  the  two  cases  is  in  the 
rendition  of  the  judgment  on  the  review. 

It  has  been  held,  that  the  statute  authorizing  re- 
views of /^ctvi/  actions  ^^  only,  (which  is  also  the 
phraseology  of  the  Revised  Statutes,)  does  not  extend 
to  any  cases,  except  those  in  which  the  proceeding  is 
founded  on  a  writ.  Thus  a  review  was  refused  of  a 
case  appealed  from  the  Judge  of  Probate,  and  tried  in 
the  Supreme  Court,  on  an  issue  as  to  the  sanity  of  the 
testator.  Pope  v.  Pope,  4  Pick.  129.  A  review  may 
be  granted  of  a  judgment  rendered  on  a  writ  of  scire 
facias.  Ex  parte  v.  Packard,  10  M.  R.  426 ;  Thayer 
V.  Goddardj  19  Pick.  60.  So  where  a  trustee  was 
erroneously  charged  on  his  answers.  Brigham  v. 
Eliot,  12  Pick.  172.  So  on  a  judgment  on  an  agreed 
statement  of  facts.  Stockbri^e  v.  West  Stockbridge, 
13  M.  R.  302.     In  all  these  cases  writs  are  issued. 

It  is  entirely  within  the  discretion  of  the  Court  to 
grant  or  refuse  a  writ  of  review,  but  it  may  be  useful  to 
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cite  some  of  the  decided  cases,  to  show  the  causes  which 
have  been  considered  sufficient  to  authorize  the  writ  to 
be  issued.  It  must  be,  genera]! j,  for  some  cause  that  has 
happened  or  come  to  the  knowledge  of  the  party  since 
the  judgment  was  rendered,  or  something,  at  least,  of 
which  he  could  not  have  availed  himself  prior  to  the 
judgment.  Thus,  where  the  interest  of  a  juror  was 
discovered  after  the  adjournment  of  the  Court,  (Davis 
V.  Jllen^  1 1  Pick.  466) ;  and  even  where  it  was  shown 
that  injustice  was  done  to  the  party  bj  his  being  driven 
to  trial  unprepared,  (Reynard  v.  Bicknelly  4  lb.  302,) 
a  review  was  granted.  •  So  where  an  attorney,  by  mis* 
take,  neglected  to  enter  his  appearance.  Thayer  v. 
Goddardj  19  lb.  60.  So  where  a  party  had  a  right  to 
appeal,  but  through  misapprehension,  neglected  to  do 
so.  Champion  v.  Brooks^  9  M.  R.  228.  Where  judg- 
ment has  been  rendered  without  any  trial,  or  where 
the  party  had  no  notice  of  the  suit,  a  review  is  usually 
granted  on  his  showing  probable  grounds  of  defence. 
So  on  a  judgment  on  an  agreed  statement  of  facts,  it 
being  proved  that  the  witnesses  took  measures  to 
conceal  material  facts  from  the  knowledge  of  the  party. 
Ward  V.  Clapp,  6  Met.  414. 

The  petition  for  review  should  set  forth  the  causes 
upon  which  the  petitioner  relies,  and  must  be  accom- 
panied by  his  affidavit  of  the  truth  of  the  facts,  before 
the  Court  will  order  notice  to  the  other  party.  Willard 
V.  Ward^  3  M.  R.  24.  The  petition  is  then  entered 
upon  the  docket,  an  order  of  notice  is  issued  to  the 
other  party  to  appear,  at  a  time  named,  and  show 
cause  why  the  petition  should  not  be  granted.  Hall 
V.  Wdcott,  10  lb.  218. 

The  Court  have  a  right  to  require,  and  do  generally 
require,  some  evidence  of  the  facts  contained  in  the 
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petition,  before  issuiog  an  order  of  notite.  The  mode 
of  proving  the  facts  is  strictly  within  the  discre* 
tion  of  the  Court.  In  some  cases,  affidavits  may  be 
necessary,  in  others,  the  witnesses  should  be  produced 
and  examined.  It  is  the  duty  of  the  Judge  to  whom 
the  petition  is  presented,  to  intimate  his  opinion  to  the 
petitioner,  derived  from  the  character  of  the  petition 
and  the  nature  of  the  facts  to  be  proved,  as  to  the 
manner  in  which  the  testimony  should  be  given, 
whether  by  affidavits,  depositions  or  oral  ezaminatbn« 

Jt  the  hearings  the  petitioner  ofiers  his  evidence  to 
prove  the  facts  upon  which  he  relies.  His  own  affida* 
vit  is  evidence  only  of  facts  which,  jfirom  their  nature, 
can  be  known  only  to  himself.  The  depositions  of  other 
persons  must  be  taken  with  the  usual  forms,  (Coffin  v. 
Abbots  7  M.  R.  252,)  or  the  witnesses  may  be  pro- 
duced in  Court.  The  opposite  party  may  introduce 
evidence  to  control  or  rebut  the  evidence  of  the  peti- 
tioner. A  party  applying  for  a  review,  on  the  ground 
that  he  had  no  notice  of  the  suit,  may  contradict  the 
officer's  return,  (Brewer  v.  Holmes^  1  Met.  288,)  or 
though  some  one  entered  his  appearance  for  him,  may 
show  that  it  was  without  his  authority  or  knowledge* 
lb. 

The  judgment  in  review  is  such  as  the  merits  of  the 
case  require,  although  it  should  be  more  advantageous 
than  the  original  judgment  was  to  the  original  plaintiff; 
in  like  manner  as  if  both  parties  had  brought  their 
several  writs  of  review.  Rev.  Stat.  c.  99,  ^10.  If  the 
original  plaintiff  recovered  debt  or  damages  in  the 
original  suit,  and  the  amount  is  reduced  on  the  writ  of 
review,  the  plaintiff  in  review  recovers  judgment  for 
the  difference,  with  his  costs,  and  may  collect  the 
amount  on  execution ;  but  if  the  first  judgment  has 
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been  satisfied,  the  two  judgments  are  set  off,  and  an 
execution  issues  for  the  balance  only,  ^  13.  The  two 
judgments  are  compared,  and  any  error  is  thus  corrected 
by  rendering  the  proper  judgment  on  the  review.  Swett 
y.  Sullivan,  7  M.  R.  342. 

In  the  case  of  Canrique  v.  Bristol  Print  fVarkSj  (8 
Met.  444,)  the  Court  say,  that  in  review  the  Court  are 
limited  to  no  form  of  judgment,  but  will  render  such 
special  judgment  as  the  just  and  legal  rights  of  the 
parties  require.  Such  part  of  the  former  judgment  as 
may  be  found  right  may  be  affirmed,  especially  if  it 
have  been  executed,  and  if  an  erroneous  part  has  been 
executed,  judgment  will  be  given  in  favor  of  the  party 
aggrieved,  that  he  be  restored  to  what  he  has  lost 
thereby.  In  this  case,  the  trustees  were  discharged  by 
mistake,  and  they  took  out  an  execution  for  costs, 
which  was  satisfied.  A  review  was  granted,  and  the 
trustees  were  charged  and  judgment  was  entered 
against  the  trustees  to  recover  back  what  was  paid 
to  them,  and  also  the  jftdgment  between  the  original 
parties  that  should  have  been  originally  entered  and 
against  the  trustees.  The  Court  refused,  on  the  trial 
of  the  writ  of  review,  to  permit  certain  persons,  claim- 
ing to  be  assignees  of  the  fund,  to  come  and  establish 
their  claim. 
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CHAPTER  XXX. 

NEW   TRIALS.  ' 

The  Court  of  Common  Pleas  may,  at  any  time  be- 
fore judgment  in  any  civil  action,  set  aside  the  verdict, 
and  order  a  new  trial,  for  any  cause  for  which  by  law 
a  new  trial  may  or  ought  to  be  granted.  Rev.  Stat 
c.  82,  ^19.  They  may  also  grant  new  trials  in  any 
pioceeding  forflowage  by  the  erection  of  mills,  (c.  116, 
^  29,)  or  the  assessment  of  damages  by  laying  out 
highways,  by  a  jury,  c.  24,  ^  34.  This  power  is  usu- 
ally exercised  by  a  single  Judge,  especially  if  the  case 
have  been  tried  before  himself,  unless  he  choose  to 
reserve  the  matter  for  a  hearing  or  conference  before 
his  associates,  at  their  semi-annual  meetings. 

The  Supreme  Court  is  also  authorized  to  grant  new 
trials,  (Rev.  Stat.  c.  81,  ^  13,)  but  with  a  peculiar 
limitation,  viz :  that  all  motions  for  new  trials  shall 
be  heard  and  determined  exclusively  in  the  fqll  Court. 

The  exercise  of  the  high  power  of  setting  aside  the 
verdict  of  a  jury,  though  it  has  been  expressly  confer- 
red upon  these  Courts  by  the  laws  of  the  Common- 
wealth, has  been  much  complained  bf.  But  if  every 
verdict  were  final,  in  the  first  instance,  it  is  obvious 
that,  in  many  cases,  great  injustice  would  be  done.  A 
case  may  be  so  complicated  or  so  difficult  to  be  under- 
stood, or  in  the  hurry  of  a  trial  the  counsel  may  have 
committed  some  essential  error,  that  from  these,  and  a 
variety  of  causes,  the  most  intelligent  men,  with  the 
best  intentions,  may  bring  in  a  verdict,  which  they 
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themselves  might  afterwards  wish  to  reverse.  The 
power  is,  however,  very  charily  exercised,  and  it  has 
become,  of  late  years,  the  less  necessary  to  exercise  it, 
because  of  the  patient,  thorough  and  elaborate  manner 
in  which  cases  are  tried  before  a  jury.  So  sensible 
were  the  early  lawgivers  of  the  Commonwealth  of  the 
imperfectness  of  this  institution  in  civil  cases,  and  so 
desirous  were  they  to  do  justice  in  every  case,  that  by 
the  Statute  of  1786,  c.  66,  any  party,  against  whom 
BO  more  than  one  verdict  had  been  given,  might  re* 
view  his  Sause,  and  submit  it  again,  as  a  matter  of 
right,  to  the  decision  of  another  jury. 

Justices  of  the  Peace  have  no  power  to  grant  new 
trials.    Howe,  Prac.  610. 

Nothing  is  more  common,  after  the  verdict  of  a  jury 
against  a  party,  than  for  him  to  move  for  a  new  trial. 
It  is  here  proposed  to  state  the  general  principles 
which  govern  the  Courts  in  the  determination  of  these 
questions,  and  to  cite  but  a  very  small  number  out  of 
the  vast  amount  of  cases,  to  which  those  principles 
have  been  applied. 

1.  The  first  ground  for  setting  aside  a  verdict  and 
granting  a  new  trial,  which  we  shall  consider  is,  the 
misbehavior  of  the  prevailing  party  or  agents  employed 
by  him.  If  either  party,  during  the  term  in  which  a 
case  is  tried,  either  before  or  after  the  trial,  give  to  any 
of  the  jurors  who  shall  try  the  cause,  anything  by  way 
of  treat  or  gratuity,  the  Court  may  grant  a  new  trial. 
Rev.  Stat.  c.  95,  §  31.  So  any  improper  influence 
exerted  over  a  witness,  by  bribery  or  intimidation,  or 
by  introducing  a  witness  whom  he  knows  to  be  inter- 
ested, without  disclosing  the  fact.  NUes  v.  Brackett^ 
15  M.  R.  378.  So  where  a  son-in-law  of  a  party 
made  representations  to  a  juror  respecting  the  case, 
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out  of  Court.  Knight  y.  Freepmt,  13  lb.  218.  Gen- 
erally, it  may  be  stated,  tkat  though  a  party  maj 
endeavor,  by  all  legitimate  means,  to  obtain  his  cause, 
without  at  ail  endangering  the  verdict  which  he  may 
obtain,  yet  if  he  have  resorted  to  fraud,  artifice,  or  any 
sinister  and  underhand  measures,  which  have  been  in- 
strumental in  thwarting  the  due  administration  of  jus- 
tice, and  such  conduct  be  discovered,  exposed  and 
proved,  a  new  trial  will  and  should  be  granted.  If  the 
law  in  rach  case,  from  a  xegard  to  human  infirmity^ 
does  not  require  ^^  uberrima  jides^^  it  requites,  at  least, 
^^Jides.^^  The  cases  to  be  found  in  the  £nglbh  and 
American  books  show  a  pretty  stringent  application  of 
the  principle,  and  the  Courts  can  seldom  err,  in  such 
cases,  on  the  side  of  toQ  great  severity.  It  has  recently 
been  determined  in  two  cases  in  England,  (reported  in 
the  Law  Reporter  for  August,  1847,  Boston,)  that 
where  one  of  the  attorneys  in  the  cau^e  was  a  witness, 
a  new  trial  should  be  gmnted,  and  this  is  but  an  ex- 
treme illustration  of  the  principle  that  the  misconduct 
of  a  party's  agent  shall  be  a  cause  for  a  new  trial.  It 
was  long  ago  determined  there,  that  where  a  party 
refused  to  produce  a  paper,  which  he  had  not  been 
duly  notified  to  produce,  and  the  trial*  proceeded  and 
he  obtained  a  verdict,  that  it  should  be  set  aside.  An- 
derson V.  George^  1  Burr.  Rep.  363.  Unless  the  prin- 
ciple be  rigidly  enforced,  it  is  obvious  to  be  seen,  that 
in  the  administration  of  justice,  integrity,  honor  and 
fairness  would  be  placed  at  disadvantage  with  trick- , 
ery,  falsehood  and  knavery. 

2.  Another  ground  may  be  the  misbehaviar  or  mis- 
take  of  jurors.  This  subject  has  been  already  consid- 
ered in  the  chapter  on  Juries,  to  which  the  reader  is 
referred.    It  seems  only  necessary  to  add,  that  it  seems 
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to  be  extremely  difficult  either  to  diflcoTsr  or  to  prove 
auch  misooBduct  or  mistake.  Whenever,  however,  it 
i9  made  satisfactorily  to  appear,  that  the  jury  were 
influenced  by  improper  motives,  that  they  acted  cor* 
ruptly  or  binder  a  mistake,  and  that  a  feir  trial  has  not 
been  had,  their  verdict  will  be  set  aside.  The  rule  b 
now  perfectly  well  settled,  that  the  testimony  of  jurors 
is  inadmissible  to  show  their  own  misbehavior,  but 
may  be  received  to  explain  or  coMradict  other  evidence 
tending  to  impeach  thehr  conduct.  Derr  v.  Fenito,  12 
Pick.  52]?;  2  Greenl.  R.  41. 

The  kind  of  misconduct  which  is  sufficient  giouad 
to  set  aside  a  verdict,  may  be  illustrated  by  the  follow- 
ing cases.  In  Vaise  v.  DelavcUj  (1  T.  R.  11,)  the  ver* 
diet  was  set  aside  because  the  jury  determined  their 
verdict  by  casting  lots.  So  where  each  juror  marked 
the  amount  of  damages,  and  they  were  added  togetlier, 
and  the  jury  agreed  that  the  average  should  be  the 
verdict.  Harvey  v.  RickeU,  15  J.  R.  87.  The  im- 
propriety consisted  in  agripeing  to  be  bound  by  the 
result,  and  where  there  is  no  such  agreement,  the  ver- 
dict will  not  be  set  aside.  Dorr  v.  Fenno,  12  Pick. 
525.  Where  a  jury  procured  their  separation,  by 
falsely  pretending  to  the  officer,  who  had  them  in 
charge,  that  they  had  agreed,  and  afterwards  assem- 
bled and  agreed  on  a  verdict,  it  was  set  a^e,  the 
Court  holding  that  these  circumstances  of  themselves 
amounted  to  an  abuse.  Seymour  v.  Deys^  5  Cow.  283. 
Where  a  juror  had  been  examined  before  taking  his 
seat  and  had  declared  himself  to  be  impartial,  and  it 
was  proved  after  verdict  that  he  had  expressed  an 
opinion,  and  had  been  treated  by  the  successful  party, 
during  the  trial,  the  verdict  was  set  aside.  Studiey  v. 
Hallf  22  Maine,  198.  It  was  held  in  this  case  that 
28 


SS6  FfiACTIOB.  [CH.  XXX. 

jurors  could  not  be  permitted  to  disclose  their  proceedr 
ings  while  consulting  together  in  their  private  room, 
but  that  the  rule  did  not  extend  to  their  conduct  at 
other  times  and  places.  But  a  juror,  who  is  impli- 
cated, may  be  admitted  to  exculpate  himself.  Sawyer 
V.  Hopkins,  lb.  269 ;  Bishop  v.  fViUiamson,  2  Fairf. 
485;  Dam  v.  Tucker,  4  J.  R.  487. 

If  a  paper  be  sent  to  the  jury,  which  was  not  read 
on  the  trial,  and  is  read  by  the  jury,  the  yerdict  will 
be  set  aside,  but  not  if  it  were  not  read  by  them  ;  and 
their  testimony  may  be  received  as  to  the  latter  fact, 
upon  the  principle  above  stated.  Hix  v.  Drury,  5 
Pick.  296.  Where  a  verdict  of  a  former  jury  was  de- 
livered to  a  second  jury  with  the  other  papers  in  the 
case,  it  was  held  that  it  was  no  good  cause  for  setting 
aside  the  second  verdict,  it  not  being  shown  that  it 
was  fraudulently  or  designedly  delivered  to  the  jury  to 
influence  them.  Harritnan  v.  WUkins,  20  Maine,  97. 
Where  a  jury  gave  a  verdict  for  less  than  twenty  dol- 
lars, but  awarded  full  costs,  the  Court  rejected  the  last 
part  of  the  finding  as  wholly  inoperative,  and  refused 
to  grant  a  new  trial,  and  rendered  judgment  on  the 
verdict.    Lincoln  v.  Hapgood,  1 1  M.  R.  358. 

It  may  be  stated,  in  this  connection,  as  the  result 
of  all  the  modern  authorities,  that  mere  irregularities 
in  the  summoning  and  empannelling  of  juries,  are  not 
regarded  as  good  cause  for  setting  aside  their  verdict, 
provided  substantial  justice  has  been  done.  Amherst 
V.  HadUy,  1  Pick.  38 ;  Dovey  v.  Hobson,  6  Taunt. 
460 ;  Howland  v.  Gifford,  1  Pick.  43,  note. 

A  point  of  practice  of  much  novelty  and  importance 
was  determined  in  Parrot  v.  Thatcher,  9  Pick.  431. 
The  plaintiff  claimed  to  recover  a  sum  of  money  on  two 
grounds.     1st,  that  the  article  sued  for  came  to  the 


CH.  XXX.]  n%W  TRIALS.  927 

use  of  the  defendant ;  and  2d,  if  it  did  not,  yet  he  was 
bound  to  pay  by  reason  of  a  certain  usage.  The  jury 
returned  a  verdict  for  the  plaintiff,  and  being  inquired 
of  by  the  Court,  the  foreman  said  that  they  had  ren- 
dered their  verdict  on  the  ground  that  the  usage  was 
proved ;  but  another  juryman  stated  that  he  and  some 
of  the  rest  were  of  opinion,  that  there  was  sufficient 
evidence  to  prove  that  the  article  came  to  the  use  of 
the  defendant.  The  Court  held  that  the  verdict  must 
be  set  aside,  and  Parker,  C.  J.,  in  delivering  the  opin- 
ion, said :  ^^  We  certainly  do  not  mean  to  encourage 
the  practice  of  questioning  jurors  as  to  the  grounds  of 
their  opinions ;  but  where  there  are  distinct  grounds 
upon  which  the  verdict  may  be  given,  perhaps  it  is  not 
improper  to  ascertain  which  they  adopted,  as  there 
may  be  little  or  no  evidence  upon  one  and  sufficient 
upon  another;  and  if  it  appears  that  they  did  not 
agree  upon  either  of  the  grounds,  I  do  not  see  bow 
their  verdict  can  stand,  unanimity  being  required.  Jf 
there  are  three  distinct  grounds  upon  which  an  action 
can  be  maintained^  aU  independent  of  each  other ^  and 
four  only  of  the  jury  agree  upon  each,  I  do  not  see  how 
they  can  amalgamate  their  opinions  and  make  a  legal 
verdict  out  ofthemJ^^ 

3.  A  third  ground  is  excessive  or  inadequate  dam- 
ages. —  In  those  cases  in  which  damages  are  a  mere 
matter  of  computation,  an  error  of  excess  may  readily 
be  corrected  by  a  remittitur,  but  in  other  cases,  sudi 
as  libel,  slander,  assault,  &c.,  where  there  can  be  no 
fixed  rules,  and  the  whole  matter  is  left  to  the  discre- 
tion of  the  jury,  a  new  trial  is  the  only  remedy.  The 
Courts  refuse  to  interfere  in  such  cases,  unless  it  be 
manifest  that  the  damages  are  so  flagrantly  outrageous 
that  every  body  must  cry  out  against  them,  or  such  as 
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to  show  tiiat  the  jury  did  not  exercise  a  aound  diicre* 
tfion,  but  were  influenced  by  passbn,  prejudice  or  par* 
tialitj.  In  very  extraordinary  cases  a  new  trial  wUl 
be  granted,  where  the  damages  are  manifestly  inade* 
qnate.  The  principal  cases  in  our  own  reports  upon 
this  subject  are,  Clark  v.  Binney^  2  Pick.  1 13 ;  Bod- 
well  V.  03go9d,  3  lb.  179;  WanUr  v.  Canal  Bridge, 
16  lb.  641 ;  TaunUm  Manuf.  Co.  v.  Smith,  9  lb.  U; 
Sampson  v.  Smith,  15  M.  R.  365 ;  Barnard  v.  Poor, 
21  Pick.  378;  Beed  v.  Davisy  A  lb.  216;  GiUertr. 
Woodbury,  22  Maine,  246. 

Within  a  few  years  a  new  and  eminently  useful 
principle  has  been  adopted  by  the  Courts,  when  ver* 
diets  are  set  aside  and  a  new  trial  granled  for  either 
of  these  causes,  viz :  where  a  verdict  has  been  prop- 
erly found  for  a  plaintiff,  but  excessive  or  inadequate 
damages  have  been  awarded,  to  set  aside  only  so 
moeh  <^  the  verdict  as  relates  to  the  damages,  and 
thus  send  it  to  a  new  trial  upon  tte  question  of  dam- 
ages only.  This  is  analogous  to  the  case  of  judg- 
ments, awards  and  other  legal  proceedings,  good  in 
part  and  bad  in  part,  where  the  Court  will,  if  the  po- 
sition of  the  cause  will  admit  of  it,  preserve  that  which 
is  good,  and  correct  that  only  which  is  erroneous, 
(Winn  V.  Columbian  Ins.  Co.,  12  Pick.  288 ;  Hutchin- 
son V.  Piper,  4  Taunt.  655 ;  Bobbins  v.  Townsend, 
20  Pick.  345),  where  the  new  trial  was  limited  to  the 
ascertainment  of  a  single  fact.  Boyd  v.  Brown,  17 
Pick.  453. 

The  Courts  in  Maine  have  established  a  principle 
which  appears  to  be  somewhat  novel  in  practice,  viz : 
that  where  there  is  any  discretion  in  the  Court  in  re* 
gard  to  granting  new  trials,  they  may  impose  terms, 
but  where  a  new  trial  may  be  claimed  as  matter  of 


CH.  XXX.]  lf£fr  TRIALS.  929 

right,  no  terms  can  be  imposed,  and  the  whole  case 
roast  be  opened ;  and  they  further  held,  that  a  party 
had  a  right  to  a  new  trial  if  proper  evidence  was  ex- 
cluded, or  improper  evidence  received  or  erroneous 
instructions  were  given.  Tuttte  v.  Gates,  24  Maine, 
S96. 

4.  A  fourth  ground  isj  that  the  verdict  is  against  the 
laWj  or  the  evidence,  or  the  weight  of  the  evidence,  or 
aUloge/Aer.— 'It  is  hardly  necessary  to  say,  that  though 
motions  upon  this  ground  are  very  frequently  made, 
the  Courts  are  extremely  reluctant  to  set  aside  a  ver- 
dict for  this  reason.  Though  the  Judge  may  be  of 
opinion  that  the  verdict  is  wrong,  and  though  he  would 
have  returned  a  verdict  the  other  way,  yet  it  is  the 
exclusive  province  of  the  jury  to  determine  questions 
of  fact,  and  the  Court  will  not  overrule  their  judg- 
ment, unless  their  verdict  be  clearly  and  manifestly 
against  evidence.  The  principal  cases,  in  illustration 
of  the  rule  are.  Coffin  v.  Phenix  Ins.  Co.,  15  Pick. 
291,  where  the  subject  is  fully  discussed ;  Cunning- 
ham V.  Magoun,  18  lb.  13;  Baker  v.  Briggs,  8  lb. 
122;  miler  v.  Baker,  20  lb.  285;  Bryant  v.  Com- 
monweahh  Ins.  Co.,  13  lb.  543 ;  Wendell  v.  Safford, 
12N.H.  171. 

The  reader  is  referred  to  the  rules  in  the  Appendix, 
in  which  the  time  and  mode  of  procedure  are  pointed 
out  in  regard  to  motions  of  this  description. 

When  such  a  motion  is  made  in  the  Common 
Pleas,  it  is  usual  for  the  Judge,  who  presided  at  the 
trial,  to  hear  and  determine  it,  unless  he  choose  to  re- 
serve it  for  the  consideration  of  his  associates  at  one 
of  their  semi-annual  meetings.  In  the  Supreme 
Court  it  is  considered  discretionary  with  the  presiding 
28* 
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Judge,  wliether  he  will  entertain  or  reserve  the  mo- 
tion, though  it  b  not  usual  to  refuse. 

6.  Another  ground  is  the  discovery  of  neto  and  ma* 
terial  evidence,  —  it  is  understood  that  the  Courts  in 
England  very  rarely.grant  a  new  trial  on  this  ground* 
The  effect  of  their  refusal  is  to  compel  the  parties  to 
make  the  most  thorough  preparation  beforehand.  In 
our  practice,  though  new  trials  are  frequently  granted 
for  this  reason,  yet  the  Court  require  very  plenary 
proof  that  due  diligence  was  used  to  obtain  testimony; 
that  there  were  no  laches  on  the  part  of  the  party  ap- 
plying,  and  that  he  did  not  know,  nor  had  any  reaaon- 
able  cause  to  believe,  of  the  existence  of  such  evi- 
dence at  the  time  of  the  trial.  If  the  party  knew  of 
the  existence  of  the  evidence,  at  or  before  the  time 
of  trial,  and  could  not  obtain  it,  he  should  have 
moved  for  a  pofi^ponement  or  continuance.  Sioek^ 
bridge  v.  West  Stockbridge,  13  M.  R.  302 ;  HoUings^ 
worth  V  Napier,  3  Caines'  R.  182. 

A  new  trial  will  not  generally  be  granted  for  the 
purpose  of  letting  in  newly  discovered  evidencei 
which  is  merely  cumulative.  The  principle  is  thus 
stated,  and  very  loosely  too  in  most  of  the  books ;  and 
if  it  be  understood  to  mean  that  a  new  trial  will  not 
be  granted  because  a  party  has  picked  up  some  ad- 
ditional evidence  in  his  favor,  the  rule  is  equally 
judicious  and  correct;  but  if  it  be  understood  to  mean, 
that  if  a  party  have  honestly  discovered  new  and  im- 
portant evidence  in  his  favor,  though  it  be  only  confirm- 
atory of  other  evidence  actually  given,  he  shall  not  have 
a  new  trial,  it  is  not  the  true  interpretation,  certainly 
not  that  which  is  meant  by  the  Court.  All  evidence 
is  cumulative.  It  has  been  defined  to  be  additional 
evidence  of  the  same  kind  to  the  same  point ,  (The 
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PeopU  V.  The  Superior  Court,  10  Wend.  294 ;  Parker 
V.  Hardy,  24  Pick.  248,)  where  it  was  held,  the  qaes* 
tion  being  on  the  authority  of  a  person  to  sell  a  horse, 
that  newly  discovered  evidence  that  the  party  confessed 
that  such  person  had  such  authority  was  not  cumu«» 
lative,  being  of  a  different  kind  from  the  evidence  first 
given. 

The  truth  is,  that  the  granting  or  refusing  new 
trials  is  a  matter  of  mere  discretion  with  the  Judges, 
and  that  there  neither  are  nor  can  be  any  inflexible 
rules  upon  the  subject.  In  the  exercise  of  that  dis- 
cretion, the  Judges  may  well  refer  or  be  referred  by 
the  counsel  to  decided  cases,  which  may  have  some 
resemblance  to  the  one  in  hearing,  to  see  how  that 
discretion  has  been  exercised,  but  they  are  no  further 
useful.  Thus,  in  the  case  last  cited,  the  Court  heard 
testimony  as  to  the  credibility  of  the  newly  discovered 
witness.  The  principal  question  in  every  such  case 
will  be  the  materiality  of  the  new  evidence.  Tuttle  v. 
Cooper,  5  Pick.  514.  Thus  where  a  witness  was  ex- 
amined on  the  voir  dire  as  to  his  interest,  and  testi- 
fied that  he  had  no  interest,  and  was  sworn  and  gave 
evidence ;  it  being  afterwards  discovered,  by  his  own 
declarations,  and  those  of  the  party  who  called  him, 
that  he  had  an  interest,  a  new  trial  was  granted, 
though  the  general  rule  is,  that  if  a  party  examined  a 
witness  on  the  voir  dure  he  is  bound  by  the  answer. 
Chatjield  v.  Lotkrop,  6  Pick.  417. 

Other  important  cases  in  which  this  subject  has  been 
discussed,  are  Yarmouth  v.  Dennis,  6  Pick.  1 16,  note ; 
Gardner  v.  Mitchell,  lb.  114;  Sawyer  v.  Merrill,  10 
lb.  16;  Niles  v.  Brackett,  16  M.  R.  S78;  Common- 
wealth V.  Greene,  17  lb.  616 ;  Sawyer  v.  Merrill,  6 
Pick.  478. 


332  paACTfCB«  [cH«  xjou 

6.  Another  and  somewhat  questionable  ground  is 
the  mistake  of  a  witness  in  material  points  of  testt* 
mony.  This  must  be  understood  to  mean,  that  if  the 
witness  himself  discoyer,  after  verdict,  that  he  has 
been  mistaken  in  a  material  point,  on  his  admission 
and  other  proof  of  the  fact,  that  a  new  trial  should  be 
granted.  And  there  may,  undoubtedly,  be  cases  in 
which  it  ought  to  be  done,  though  it  should  be  al- 
lowed with  great  caution.  Hewlett  v.  Cruchly^  6 
Taunt.  277 ;  Richardson,  v.  Fisher,  I  Bing.  R.  146. 
In  Steinbach  v.  Columbian  Ins.  Co.,  2  Caines'  R. 
120,  a  new  trial  was  refused  on  the  ground,  because 
it  would  be  so  dangerous  in  its  consequences.  It  is 
difficult  to  see  why  the  consequences  would  be  more 
dangerous  in  this  case,  than  in  others  where  a  new 
trial  is  granted.  It  is  universally  known  to  the  pro- 
fession that  the  swearing  is  always  much  harder  on  a 
second  than  on  a  first  trial. 

7.  The  last  ground  upon  which  new  trials  are 
moved,  and  by  far  the  most  common,  is  the  misdirec- 
tion or  omission  or  mistake  of  the  Judge  in  admitting 
or  excluding  evidence,  or  in  his  rulings  or  instructions 
to  the  jury  on  the  trial.  Strictly  speaking,  a  new 
trial  is  never  moved  for,  on  any  of  these  grounds, 
in  our  practice.  The  proper  mode  of  obtaining  a  new 
trial  in  all  such  cases,  in  the  Common  Pleas,  is  by  a 
bill  of  exceptions,  if  it  be  intended  to  carry  the  ques- 
tion to  the  Supreme  Court,  or  by  a  report  if  it  be  in- 
tended to  take  the  opinion  of  the  Court  of  Common 
Pleas.  Every  bill  of  exceptions  is,  in  effect,  a  motion 
for  a  now  trial.  So  in  the  Supreme  Court,  it  has 
been  seen  that  all  such  questions  may  be  reserved  by 
a  bill  of  exceptions  or  a  report ;  and  these  subjects 
have  already  been  sufficiently  considered. 
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A  motion  for  a  new  trial  can  be  made  only  while 
the  action  is  pending,  and  not  after  judgment,  and  it 
is  of  course  usually  made  at  the  same  term  that  a 
cause  is  tried*  If  judgment  have  been  rendered,  a 
new  trial  can  only  be  obtained  on  a  petition  for  re- 
view. 
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CHAPTER  XXXI. 

WRIT   OF   ERROR. 

When  a  party  has  lost  his  case,  and  has  not  appealed, 
filed  exceptions,  obtained  a  report,  made  a  motion  for 
a  new  trial,  nor  obtained  a  writ  of  review,  his  last 
desperate  remedy  is  a  writ  of  error.  Though  this 
writ  has  fallen  almost  entirely  into  disuse  —  not  to  say 
oblivion  —  (to  such  an  extent  that  during  the  twenty 
years  that  the  writer  has  been  in  attendance  upon  the 
Courts,  he  recollects  but  one  instance  of  a  writ  of 
error,  in  a  civil  case,  and  in  that  it  was  wholly  un- 
necessary,) yet  there  are  cases  in  which  a  party 
would  be  remediless,  if  he  could  not  resort  to  this 
mode  of  reversing  an  erroneous  judgment.  A  treatise 
on  practice  would  be  imperfect,  unless  the  provisions 
of  the  law  upon  this  subject  were  stated. 

The  Statute  of  1840,  c.  87,  ^  4,  5,  which  is  com- 
monly called  the  jurisdiction  act,  which  prohibits  an 
appeal  from  the  Common  Pleas  upon  the  verdict  of  a 
jury,  speciaUy  provides  that  all  questions  of  law  may 
be  carried  to  the  Supreme  Court  by  bill  of  exceptions 
or  writ  of  error.  It  has  been  held  that  this  statute 
does  not  not  take  away  the  right,  given  by  Revised 
Statutes,  c.  114,  ^  13,  to  a  writ  of  error  to  reverse  a 
judgment  on  an  award.  Day  v.  LajHny  6  Met.  280. 
Final  judgments  in  civil  actions  in  the  Common  Pleas 
may  be  re-examined  by  the  Supreme  Court  upon  a 
writ  of  error,  and  be  reversed  or  affirmed  for  any 
error  in  law  or  in  fact.  Rev.  Stat.  c.  82,  ^  20.  Such 
writ  may  be  issued  of  course,  at  any  time,  but  it  does 
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not  operate  to  stay  or  supersede  an  execution,  unless 
the  plaintiff  in  error  gives  bond  with  sufficient  sure- 
ties to  pay  or  satisfy  such  judgment  as  shall  be  ren- 
dered, (c.  112,  ^  10,  11);  and  it  is  limited  to  six 
years  after  the  judgment  rendered,  §  19.  The  pro- 
ceedings upon  writs  of  error  are  required  to  be 
according  to  the  course  of  the  common  law,  §  15. 
These  are  the  general  provisions  of  the  statutes  upon 
the  subject 

The  aues  in  which  a  writ  of  error  is  a  proper  remedy 
are,  when  a  case  is  to  b^  carried  from  a  State  Court 
to  the  Supreme  Court  of  the  United  States,  (Stat  of 
U.  S.  1789,  c.  20,  ^  25,)  where  the  defendant  was  an 
infant  and  no  guardian  was  appointed,  Valier  v. 
Hartj  11  M.  R«  300,)  or  where  the  defendant  being 
out  of  the  Commonwealth,  had  no  notice  of  the  suit, 
and  the  statutory  requirements  in  such  case  have  not 
been  complied  with,  {Thatcher  v.  Miller,  13  lb.  270 ; 
Same  v.  Same,  11  lb.  413;  Smith  v.  Rice,  lb.  507; 
Skipunth  v.  Hill,  2  lb.  35;  Gay  v.  Richardson,  18 
Pick.  4J7,)  and  where  there  has  been  an  erroneous 
taxation  of  costs.  In  our  practice  a  writ  of  error  Ues 
only  to  the  Supreme  Court,  whether  the  error  be  of 
fact  or .  law,  from  its  own  judgments,  the  Common 
Pleas,  or  a  Justice's  Court.     Howe,  Prac.  461. 

It  is  a  general  rule  that  a  writ  of  error  will  not  lie, 
where  the  party  has  had  the  right  of  appeal.  Champion 
V.  Brooks,  9  M.  R.  228 ;  Monk  v.  GuUd,  3  Met  372 ; 
Waters  v.  Randall,  8  lb.  132.  To  this  rule  Uiere  are 
the  following  exceptions,  viz :  where  the  defendant 
was  an  iufant,  {Valier  v.  Hart,  1 1  M.  R.  300,)  where 
the  defendant  has  had  no  legal  notice  of  the  suit, 
Thatcher  v.  Miller,  13  lb.  270,)  and  the  cases  cited 
upon  the  same  point  in  the  foregoing  paragraph,  and 
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where  a  party  has  ma^  an  agFees\ent  not  to  appeal. 
Putnam  v.  Churchill^  4  lb.  616.  But  it  has  been 
held,  that  where  a  writ  of  error  was  brought  to  re- 
verse a  judgment  against  an  inlant,  who  appeared  by 
attorney,  a  promise  made  by  him  after  be  became  of 
age,  to  pay  the  note  upon  which  the  judgmest  was 
rendered,  is  not  a  bar  to  the  writ  of  error.  Goodridgt 
T.  Ross,  6  Met  487.  The  right  of  appeal  is  now  so 
greatly  restricted,  that  the  cases  must  necesurily  be 
few  in  which  this  principle  would  constitate  a  valid 
objection  to  a  writ  of  error ;  and  in  Peck  v.  Hapgood, 
10  Met  175,  the  Court  say  that,  in  consequence  of 
the  Statute  of  1840,  whibh  so  greatly  limits  the  rigbt 
of  appeal,  that  as  a  party  may  often  be  asaware  of 
the  nature  and  erroneous  character  of  the  judgUMAt 
rendered  against  trim,  until  aft«  the  Court  has  riscs^ 
during  t^e  session  of  which  he  must  claim  his  appeal, 
and  after  an  execution,  in  common  cases,  has  issued, 
the  general  consideration  of  expediency  is  wtt 
sufficient  to  deprive  him  of  his  common  law  right 
of  reversing  the  erroneous  judgment  by  a  writ  of 
error. 

It  is  stated  in  Howe's  Practice,  p.  4S5,  that  a  right 
to  file  exceptions  is  not  equivalent  to  a  rigbt  of  appeal, 
and  the  case  of  Hemmenway  v.  Hicks,  4  Pick.  497,  is 
cited  as  the  authority  for  the  doctrine.  On  ex- 
amining that  case,  it  will  be  found  that  the  counsel 
for  the  defendant  in  error  moved  to  dismiss  the  writ, 
because  the  right  to  file  exceptions  was  substantially  a 
right  of  appeal,  *<  but  the  Court  appearing  to  lean 
against  the  motion,"  the  counsel  proceeded  to  argue 
other  points  in  the  case.  This  was  the  only  decision 
made,  and  the  case  cannot  be  considered  as  a  very 
high  authority.    The  right  of  appeal  is  a  bar  to  a 
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writ  of  error,  oaly  becaase  it  is  the  most  speedy, 
cheap  and  convenient  mode  of  correcting  an  error. 
A  writ  of  error  is  a  new  suit,  in  which  the  position  of 
the  parties  is  reversed ;  the  writ  must  be  indorsed, 
bke  other  writs,  served  by  an  officer,  entered  in 
Court,  &c.  It  seems  difficult  to  conceive,  therefore, 
why  the  same  reasoning  that  vindicates  the  principle 
in  regard  to  the  right  of  appeal,  should  not  apply 
with  equal  cogency  to  the  case  of  exceptions,  where 
that  would  sSord  a  remedy. 

7^  errors  for  which  a  judgment  is  liable  to  be  re- 
versed^  must  be  errors  in  substancBj  not  aided  or 
amendable  at  common  law  or  by  statute.  Buckfield 
V.  Crorbamy  6  M.  R.  445.  It  is  expressly  provided  by 
the  Revised  Statutes,  (c.  100,  ^  24,)  that  no  judg* 
ment  shall  be  reversed  for  any  defect  in  matter  of 
form,  which  might  by  law  have  been  amended.  Judg- 
ment will  not  be  reversed  for  a  defect  in  the  form  of 
the  writ.  Piper  v.  Goodwin^  23  Maine,  251.  Thus, 
where  judgment  was  rendered  for  a  greater  sum  than 
the  ad  damnum  in  the  writ,  the  error  was  held  to  be 
cured  by  a  remittitur  of  the  excess  at  a  subsequent 
term  of  the  Court.  Hemmentoay  v.  Hicks^  4  Pick. 
497. 

It  is  a  general  rule  also  that  the  error  must  be 
prejudicial  to  the  party  assigning  it.  Shirley  v. 
Lunenburg^  1 1  M.  R.  379.  Probably  the  only  ex- 
ception to  this  rule  is,  where  the  Court  had  no  juris- 
diction of  the  case,  in  which  case  it  has  been  held 
that  the  party  who  brought  the  action  in  such  Court 
might  maintain  a  writ  of  error.  Jordan  v.  Dennis^  7 
Met.  590.  The  following  cases  will  show  the  ap- 
plication of  the  principle.  In  proceedings  for  the 
removal  of  a  pauper,  where  the  pauper  was  not  sum- 
29 
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mooed,  neither  party  could  avail  himself  of  the  error, 
though  the  pauper  might.  Shirley  v.  Lunenburg,  1 1 
M.  R.  379.  So  a  principal  defendant  cannot  avail 
himself  of  a  want  of  service  on  the  trustee,  if  the  trus- 
tee choose  to  waive  it,  though  the  trustee  himself  might 
do  so.  Whiting  v.  Cochran^  9  lb.  532.  But  if  a  judg- 
ment be  erroneous  as  to  one  of  several  parties,  it  must 
be  reversed  as  to  the  whole.  fVhitmore  v.  Delano,  6  N. 
H.  543;  Rangely  v.  Webster,  11  lb.  299;  Hall  v. 
Williams,  6  Pick.  232. 

Another  important  principle  is,  that  a  writ  of  error 
lies  only  in  cases,  where  the  proceedings  are  accord- 
ing to  the  course  of  the  common  law.  Short  v.  Pratt, 
6  M.  R.  496 ;  Droione  v.  Stimson,  2  lb.  441.  It  does 
not  lie,  therefore,  to  a  Court  of  Probate,  a  Court 
Martial,  nor  to  the  Court  of  County  Commissioners. 
Commonwealth  v.  Ellis,  11  lb.  466 ;  Smith  v.  Rice,  lb. 
607 ;  Dunbar^s  case,  14  lb.  393.  The  fact  that  the 
Court  derives  its  jurisdiction  from,  and  its  course  is 
specially  directed  by  statute,  does  not  bar  a  writ  of 
error,  if  the  proceedings  be  according  to  the  common 
law.     Howe,  Prac.  463,  and  the  cases  above  cited. 

It  is  stated  generally  in  the  books,  that  this  writ  lies 
to  correct  either  errors  in  fact  or  in  law,  but  in  our 
practice  this  is  true  only  to  a  limited  extent.  The 
errors  of  fact  must  be  such  as  could  not  have  been 
taken  advantage  of  by  any  one  of  the  modes  pointed 
out  in  the  foregoing  pages;  as  that  the  defendant 
was  an  infant,  or  eifeme  covert  was  plaintiff  or  defend- 
ant when  the  action  was  commenced;  that  a  sole 
plaintiff  or  defendant  died  before  judgment ;  or  that 
the  defendant  was  out  of  the  Commonwealth,  when 
the  writ  was  served,  and  it  was  defaulted  at  the  first 
term.    Tidd,  Prac.  p.  1140  ;  Howe,  p.  481.    But  in 
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some  of  these  cases,  the  statutes  have  provided  other 
remedies,  and  where  they  have  not,  there  might  be 
such  neglect  shown  as  would  bar  a  writ  of  error. 

The  writ  is  commonly  brought  to  correct  errors  in 
law.  Whatever  the  error  be,  and  in  whatever  stage  of 
the  case  it  occur,  it  must  appear  upon  the  record. 
Neither  the  report  of  the  Judge,  nor  the  reasons  given 
for  the  final  opinion  of  the  Court,  nor  the  papers  filed  in 
the  case,  are  considered  a  part  of  the  record.  Coolidge 
V.  Ingleej  13  M.  R.  26 ;  Peirce  v.  Adamsy  8  lb.  383. 
The  error  may  be  in  the  foundation,  proceedings, 
judgment  or  execution  of  the  suit.  Howe,  Prac« 
465. 

The  parties  to  a  writ  of  error  must  be  parties  or 
privies  to  the  record  in  the  suit,  wherein  the  judgment 
was  rendered.  It  is  provided  by  the  Revised  Statutes, 
(c.  1 10,  §  10,)  that  when  a  judgment  is  rendered  in  any 
case  for  or  against  an  executor  or  administrator,  a  writ 
of  error  may  be  brought  thereon,  by  or  against  an  ad- 
ministrator de  bonis  nan^  annulling  the  decision  in 
Grant  v.  Chamberlain,  4  M.  R.  61 1. 

Where  there  are  several,  against  whom  the  judg- 
ment complained  of  was  rendered,  any  writ  of  error 
thereon  must  be  brought  in  the  names  of  all  of  them, 
if  living ;  and  if  any  of  them  be  dead,  they  must  still 
be  named,  and  their  death  alleged  in  the  writ.  Brewer 
▼.  Turner,  1  Stra.  Rep.  233;  Cooper  v.  Ginger,  lb, 
606;  2  Saund.  101  d.  note;  Shirley  v.  Lunenburg, 
1  i  M.  R.  379.  If  this  be  omitted,  and  the  writ  be 
sued  out  in  the  name  of  a  part  only  of  the  parties,  it 
will  be  quashed.  lb. ;  Andrews  et  a/,  v.  Bosworth,  3  lb. 
223. 

This  rule  applies  in  all  cases,  even  though  some  of 
the  parties  should  not  desire  to  bring  a  writ  of  error, 
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but  are  willing  to  submit  to  the  judgment.  All  must 
be  named  in  the  writ ;  and  the  course  in  such  a  case, 
where  some  will  not  prosecute  the  writ  is,  after  the 
return  of  the  writ,  and  before  the  assignment  of  errors, 
to  have  a  summons  and  severance,  that  is,  a  summons 
to  those  who  do  not  appear  and  join  in  the  writ,  to 
come  in  and  do  so ;  and  if  thej  do  not,  they  are  then 
severed,  and  the  writ  is  prosecuted  by  the  remaining 
parties.     Yelv.  4 ;  2  Saund.  101  d.  note. 

If  a  judgment  against  a  wife  be  erroneous,  the  hus- 
band and  wife  must  join  in  a  writ  of  error  to  reverse 
it,  whether  the  judgment  be  rendered  against  her,  be- 
fore or  after  marriage,  (Sty.  254,  280 ;  Haines  v.  Cor^ 
tissj  4  M.  R.  659)  ;  and  if  the  writ  be  brought  by  her 
alone,  it  will  be  quashed.  McNamara  v.  Fisher,  8  T. 
R.  302. 

But  if  in  a  suit  against  several,  judgment  be  in  favor 
of  part,  and  against  part,  those  aggrieved  must  sue  out 
their  writ  alone  ;  for  they  in  whose  favor  judgment  was 
given,  cannot  say  that  they  were  aggrieved  thereby. 
1  Lev.  210 ;  Hob.  70.  The  writ,  however,  in  such  a 
case,  must  describe  the  record  as  it  really  is,  including 
all  the  parties,  but  alleging  the  error  to  be,  to  the  dam- 
age of  those  who  bring  the  writ.  Lady  Cass  v.  Title, 
1  Stra.  Rep.  682. 

So  where  there  are  several  persons  privy  to  a  judg- 
ment, each  having  a  distinct  and  several  interest,  each 
will  be  entitled  to  a  separate  writ  of  error,  and  to 
maintain  it  by  himself;  and  this,  notwithstanding  a 
release  by  any  other  having  a  like  privity  in  the  same 
judgment,  by  a  distinct  interest.  Thus,  in  a  judgment 
in  a  real  action,  the  heir  or  devisee  of  a  party,  as  well 
as  the  executor  or  administrator,  may  have  several 
and  distinct  interests,  and  each  be  entitled  to  a  writ 
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of  error.    Porter  v.  Rummery^  10  M.  R.  64 ;  iS&tr/ey 
v.  Lunenburg,  11  lb.  379. 

Against  whom  a  writ  of  error  must  be  brought.  — 
The  general  rule  is,  that  a  writ  of  error  must  be 
brought  against  him  only,  who  was  party  or  privy  to 
the  first  judgment ;  and,  in  case  of  his  death,  against 
his  heirs,  or  executors  or  administrators,  according  to 
the  nature  of  the  action  in  which  the  judgment  was 
rendered. 

In  case  of  the  death  of  the  original  party,  against 
whom  the  writ  of  error  is  intended  to  be  brought, 
every  person  interested  in  the  judgment,  though  not  a 
party  to  the  original  suit,  must  be  named  in  the  writ, 
and  have  notice  of  it.  Thus,  if  a  party  to  a  judgment 
in  a  real  action  have  deceased,  those  entitled  at  his 
decease,  by  descent,  or  devise  from  him,  have  a  privity 
by  their  interest,  in  the  principal  subject  of  the  judg- 
ment, and  must  be  named  in  a  writ  of  error  brought 
to  reverse  it,  as  well  as  the  executor  or  administrator, 
whether  they  be  tenants  of  the  land  or  not ;  and  if 
another  than  the  heir  or  devisee,  be  tenant  of  the  land, 
he  also  ought  to  be  named  in  the  writ.  Porter  v. 
Rummery^  10  M.  R.  64. 

Where  there  are  a  number  of  defendants,  the  rule  is 
the  same  as  that  relating  to  plaintiffs,  in  a  writ  of  error, 
and  all  should  be  named  in  the  writ.  Knox  v.  Cos- 
tello,  3  Burr.  R.  1789. 

So  when  a  writ  of  error  is  brought  to  reverse  a 
judgment  upon  a  Probate  bond,  against  the  original 
defendant,  the  names  of  all  the  persons,  whose  names 
were  indorsed  on  the  original  writ,  and  for  whose  use 
executions  were  awarded,  should  be  inserted  in  the 
scire  facias  to  hear  errors.  Glover  v.  Heathy  3  M.  R. 
262. 

29* 
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The  proceedings  in  sidng  out  a  writ  of  error  are,  as 
has  been  already  stated,  according  to  the  course  of  the 
common  law.  It  is  one  of  the  few  parts  of  our  system 
of  practice  which  has  not  been  amended  and  simpli- 
fied ;  and  this  neglect  can  only  be  accounted  for  on 
the  ground,  that  the  process  is  so  rare,  and  has  been 
so  efiectually  supplanted  by  other  and  better  methods, 
that  the  subject  was  not  considered  worth  the  time 
and  labor  of  correction. 

The  first  process  is  an  assignment  of  errors,  which 
is  in  the  nature  of  a  declaration,  setting  forth  particu- 
larly the  errors,  by  which  the  party  supposes  himself 
to  be  aggrieved,  and  which  is  to  be  filed  in  the  clerk's 
office.  A  writ  is  then  issued,  ostensibly,  like  other  writs 
from  the  clerk's  office,  directed  to  the  Court  in  which 
the  original  judgment  was  rendered,  directing  such 
Court  to  send  the  record,  under  the  seal  of  the  Judge, 
to  the  Supreme  Court.  This  is  the  writ  of  error,  and 
must  be  indorsed,  like  other  writs.  It  must  be  made  re- 
turnable in  the  county  in  which  the  original  judgment 
was  rendered.  Pembroke  v.  Jbwgion^  2  M.  R.  142 ; 
Smith  V.  Franklin,  1  lb.  180.  The  attorney  of  the 
plaintiff*  in  error  then  procures  a  transcript  of  the  recorc}t 
annexes  it  to  the  writ  and  hands  it  to  the  Judge,  who 
makes  his  return  upon  it,  under  seal.  It  has  been  the 
practice  of  the  clerk  to  make  this  return  when  the  writ 
issues  from  either  of  the  Superior  Courts.  The  plain* 
iiS  now  issues  a  <^  scire  facias  ad  audiendum  errores.^^ 
It  is  proper  and  perhaps  requisite  that  the  errors  should 
be  set  forth  in  the  scire  facias,  which  is  to  be  served 
upon  the  defendant  in  error.  Peirce  v.  Adams,  8  lb. 
383.  The  writ  is  entered  at  the  return  term,  and  the 
case  is  heard  like  other  cases  upon  the  docket.  For 
the  forms  of  these  processes,  see  Appendix. 
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As  to  the  pleadings  on  writs  of  error,  as  special 
pleading  has  been  abolished,  ^'  the  Court  will  generally 
allow  the  defendant  in  error  to  come  in  and  plead  that 
the  said  judgment  is  not  erroneous,  in  any  matter  of 
fact,  in  manner  and  form,  &c.,  and  tender  an  issue  to 
the  country.  With  this  plea,  he  may  be  required  to 
file  a  specification,  setting  forth,  in  addition  to  a  denial 
of  the  fact  assigned  for  error,  a  release  of  errors,  an 
estoppel,  or  any  other  matter  of  fact  in  avoidance,  on 
which  he  relies,  tending  to  show  that  the  judgment 
ought  not  to  be  reversed."  Goodridge  v.  Ross,  6  Met» 
489.  If  the  errors  assigned  be  mere  errors  in  law, 
apparent  on  the  face  of  the  record,  the  defendant  may 
properly  file  a  general  demurrer,  or  plead,  ''  in  nullo 
est  erratum^^^  which  is  equivalent  to  a  demurrer.  Yelv* 
57  ;  1  Salk.  270. 

"  When  a  judgment  is  reversed,  the  Supreme  Ju- 
dicial Court  shall  render  such  judgment  as  the  Court 
of  Common  Pleas  should  have  rendered."  Rev.  Stat, 
c.  82,  ^  20.  Where  a  judgment  is  erroneous  in  part, 
and  can  be  set  right  without  a  reversal  of  the  whole, 
it  will  be  reversed  for  that  part,  and  remain  good  for 
the  rest.  Cummings  v.  Pruden^  11  M.  R.  206.  Thus, 
where  a  judgment  was  erroneous  because  the  Court 
below  had  no  jurisdiction,  so  much  of  it  as  awarded 
damages  was  reversed,  and  so  much  as  awarded  costs 
was  affirmed.  Jordan  v.  Dennicj  7  Met.  590.  Where 
the  clerk  entered  up  judgment  against  an  administra- 
tor, when  it  should  have  been  against  the  goods,  &c. 
of  the  intestate  in  his  hands,  the  judgment  was  not 
reversed,  but  corrected.  So  of  a  mistake  in  the  name 
of  the  administrator.  Piper  v.  Goodwin^  23  Maine, 
261. 
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CHAPTER  XXXII. 

AUDITA   QUERELA. 

Another  remedy  to  correct  an  erroneous  proceed- 
ing is  a  writ  of  audita  querela^  which  may  be  brought 
to  prevent,  set  aside  or  annul  any  proceedings  upon  a 
judgment  or  execution.  Rev.  Stat.  c.  112,  §  661.  It 
is  the  proper  remedy  against  an  execution  irregularly 
issued.  Thus,  where,  after  judgment,  a  release  is 
given,  and  yet  execution  is  taken  out,  or  where  the 
judgment  is  satisfied,  and  yet  the  defendant  is  taken 
in  execution,  or  where  legal  process  is  abused  and  im- 
properly employed  to  effect  the  purposes  of  fraud  and 
oppression,  this  writ  may  be  used.  Lovejoy  v.  fVeb- 
berj  10  M.  R.  101 ;  Little  v.  Newburypart  Bankj  14 
lb.  443;  Brackeit  v.  fVinslow,  17  lb.  163;  Gridleyy. 
Harraden^  14  lb.  497  ;  Skillings  v.  Cooledge^  lb.  43. 
In  Brackett  v.  Winslow^  it  was  held  to  be  the  proper 
remedy  where  an  execution  was  satisfied  by  one  of 
several  defendants,  and  was  afterwards  levied  for  his 
benefit  upon  one  of  the  other  defendants.  So  where 
a  debtor  was  committed  after  the  death  of  the  plaintiff. 
Commonwealth  v.  Whitney^  10  Pick.  434.  In  Coffin 
v.  Ewer^  5  Met.  228,  the  Court  say,  that  the  proper 
cases  in  which  this  writ  may  be  used  are,  ^^  to  set 
aside  and  annul  a  judgment  improperly  obtained 
through  the  fraud  and  deceit  of  the  creditor ;,  or  where 
the  debtor  had  no  opportunity  to  interpose  matter  relied 
on  in  avoidance ;  or  where  an  execution  has  been 
issued,  and  the  object  is  to  release  a  party  from  an  ille- 


CB.  XXIII.]  AUDITA   QUERELA.  345 

gal  imprisonment  on  such  execution  ; "  but  that  it  did 
not  extend  to  a  case  of  damages  against  one  (an  offi- 
cer) who  was  not  a  party  to  the  original  suit,  and  did 
not  hold  nor  claim  to  hold  the  debtor  in  custody  or 
under  his  control,  at  the  time  of  suing  out  the  audita 
querela. 

This  writ  has  fallen  almost  entirely  into  disuse.  It 
is  a  clumsy  remedy  at  best,  though  there  may  be  cases 
in  which  it  is  absolutely  necessary  to  employ  it  It 
will  never  lie,  where  the  party  has  had  an  opportunity 
to  take  advantage  of  the  matter  that  discharged  him, 
and  had  neglected  it.     See  the  cases  above  cited. 

It  is  not  the  proper  remedy  where  the  plaintiff,  in 
an  action  of  trover,  took  an  execution  for  the  alleged 
value  of  the  property  without  any  inquiry  or  assess- 
ment of  damages.  A  writ  of  error  would  probably  lie 
in  such  case.  Hadlock  v.  Clement^  12  N.  H.  68.  If 
a  levy  on  land  be  nugatory  and  void,  a  writ  of  audita 
querela  is  not  the  proper  remedy,  {Bryant  v.  Johnson^ 
24  Maine,  304,)  where  two  executions  were  issued, 
and  one  of  them  wrongfully,  and  levied  on  land. 

It  may  be  sued  out  and  served  like  an  original  writ 
of  attachment  or  summons,  and  be  made  returnable  to 
the  Court  in  which  the  judgment  was  rendered.  If 
the  plaintijfT  is  imprisoned  on  the  execution  or  process 
complained  of,  the  Court  in  which  the  suit  is  pending 
may  enlarge  him,  on  giving  bond,  conditioned  to  sur- 
render himself  within  thirty  days  after  final  judgment 
on  the  audita  querela^  or  payment  of  the  execution 
within  that  time.     Rev.  Stat.  c.  112,  ^  1  -9. 

See  the  forms  in  the  Appendix. 


346  PRACTICE.  [CH.  XXXIil. 


CHAPTER  XXXIII. 

WRITS    OF   CERTIORARI,    MANDAMUS    AND   PROHIBITION. 

The  Supreme  Judicial  Court  is  expressly  author- 
ized to  issue  these  several  writs  bj  the  eighty-first 
chapter  and  5th  section  of  the  Revised  Statutes.  They 
all  run  from  the  highest  to  all  inferior  tribunals,  where 
there  is  no  other  or  better  remedy,  and  their  general 
object  is  to  correct  the  errors  of  such  inferior  Courts. 
Thus  a  writ  of  certiorari  is  issued  to  qua^  the  pro- 
ceedings of  any  Court  of  limited  jurisdiction,  where  a 
substantial  and  fatal  error  has  been  committed ;  the 
writ  of  mandamus  is  issued  to  compel  such  Court  to 
perform  some  act,  which  they  have  neglected  or  refused 
to  perform ;  the  writ  of  prohibition,  to  restrain  it  from 
performing  or  completing  an  act,  without  legal  author- 
ity. The  character  of  the  process  is  therefore  to  com- 
pel some  inferior  authority  to  act,  or  to  cease  from  act- 
ing, and  where  the  thing  has  been  done,  to  annul  the 
act  for  substantial  error. 

We  proceed  to  consider,  therefore,  the  cases  in 
which  these  several  remedies  may  be  properly  em- 
ployed. 

1 .  A  mandamus  is  a  somewhat  common  writ  in  the 
Courts  of  the  United  States,  but  is  not  of  frequent  use 
in  the  State  Courts.  It  is  issued  generally  to  the 
county  commissioners,  to  compel  them  to  perform  the 
duties  required  of  them  by  law ;  as  for  instance,  to 
estimate  the  damages,  caused  by  laying  out  or  con- 
structing a  railroad,  {Carpenter  v.  Bristol^  21  Pick. 
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258) ;  or  to  summon  a  Jury,  lb. ;  or  to  give  a  certifi- 
cate of  election  to  a  person  dulj  elected  to  office, 
(Strong^ s  case,  20  lb.  484)  ;  to  draw  an  order  on  the 
countj  treasury  for  the  payment  of  damages,  which 
have  been  awarded,  (Harrington  v.  Berkshire,  22  lb. 
263)  ;  but  it  does  not  lie  to  any  tribunal  which  is  au- 
thorized by  statute  to  exercise  its  discretion  in  any 
matter,  to  correct  its  judgment.  Gray  v.  Bridge,  1 1 
lb.  189.  It  does  not  lie  to  compel  admission  or  resto- 
ration to  an  office,  unless  it  be  holden  for  a  longer 
term  than  one  year.  Howard  v.  Gage,  6  M.  R. 
462. 

The  petition  for  a  mandamus  should  set  forth  the 
facts  upon  which  it  is  founded,  and  conclude  with  a 
prayer  that  the  writ  may  be  issued.  Upon  this  peti- 
tion it  is  competent  for  the  Court  to  refuse  to  issue  it, 
without  notice  to  other  parties  interested  ;  but  if  an 
apparent  case  is  made  out  for  the  interposition  of  the 
Court,  a  rule  to  show  cause,  returnable  generally  at 
the  same  term,  is  issued,  directed  to  the  proper  tri- 
bunal, and  on  the  return  day,  cause  is  shown  by  such 
tribunal,  in  the  nature  somewhat  of  an  answer  to  a  bill 
in  equity,  which  should  set  forth  the  facts  upon  which 
the  respondents  rely  for  not  performing  the  act. 
Springfield  v.  Hampden,  10  Pick.  59;  Kimball  v. 
Morris,  2  Met.  673.  The  petition  may  be  presented 
in  any  county,  but  it  must  be  made  returnable  in  the 
county  in  which  the  case  should  be  tried,  according  to 
the  general  requisitions  of  the  statutes  in  civil  cases. 
Taylor  v.  Henry,  2  Pick.  S97. 

2.  Writs  of  prohibition  are  very  rarely  resorted  to 
in  our  practice.  The  Supreme  Court  have  declared 
that  they  will  only  issue  them  to  inferior  tribunals, 
where  they  have  clearly  exceeded  their  jurisdiction. 
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Washburn  v.  Phillips,  2  Met  296.  The  Statute  of 
1347,  c.  37,  will  doubtless  cause  a  more  frequent  ex- 
ercise of  this  power.  It  provides  for  the  issue  of  a 
writ  of  injunction  J  (which  is,  in  this  case,  properly  a 
writ  of  prohibition,)  to  any  city  or  town  which  shall 
have  voted  to  appropriate  any  money  for  other  pur- 
poses than  those  authorized  by  law.  It  may  be  issued 
either  in  term  time,  or  by  a  single  Judge  in  vacation* 

The  course  of  proceeding  in  such  cases  is  similar 
to  that  on  petitions  for  a  mandamus ;  except  that  a 
temporary  writ  of  prohibition  will  be  issued  in  the  first 
instance,  which  may  be  dissolved  on  the  coming  in  of 
the  answer. 

3.  A  writ  of  certiorari  is  a  writ  issuing  from  a  Sa* 
perior  Court,  directed  to  an  inferior  Court,  ccunmand- 
ing  them  to  certify  and  return  their  records  of  a  cause* 
It  is  the  appropriate  remedy  for  the  correction  of 
errors,  committed  by  inferior  Courts,  who  either  have 
no  common  law  jurisdiction,  or  whose  proceedings, 
in  the  particular  cases,  are  not  according  to  the  course 
of  the  common  law  ;  for  in  these  cases  a  writ  of  error 
will  not  lie.  Commonwealth  v.  Ellis,  11  M.  R.  462 ; 
15  Pick.  234.  Power  is  given  to  the  Supreme  Court 
to  issue  this  writ  by  the  Revised  Statutes,  c.  81, 
^  5.  The  only  regulations  made  upon  this  subject  in 
the  Revised  Statutes  are,  that  they  shall  be  issued 
from,  and  be  made  returnable  to  the  Supreme  Court, 
according  to  the  practice  heretofore  established ;  that 
it  is  limited  to  six  years  next  after  the  proceeding 
complained  of,  and  that  the  Court  may  award  costs 
to  either  party,  c.  112,  §  21  -  24. 

It  lies,  therefore,  in  the  following  cases,  viz :  In  all 
proceedings  before  the  Court  of  County  Commissioners 
in  laying  out  highways,  (Freetown  v.  Bristol,  9  Pick. 
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46 ;  CommanwealA  v.  Coombs^  2  M.  R.  489)  ;  so  of 
the  Mayor  and  Aldermen  of  the  city'of  Boston  in  lay- 
ing out  and  altering  streets.  Stone  v.  Boston^  2  Met. 
220 ;  Hancock  v.  Boston^  1  lb.  122.  For  the  same 
reasons  it  woald  seem  to  follow  that  it  is  a  proper 
remedy  if  the  proceedings  of  the  selectmen  of  towns 
in  laying  out  town  ways  are  irregular,  and  so  of 
private  ways.  The  question  seems  never  to  have 
arisen.  So  in  certain  cases  where  damages  are  as- 
sessed by  the  county  commissioners,  or  in  other  pro- 
ceedings in  the  location  and  construction  of  railroads. 
By  referring  to  the  chapter  on  appeals,  it  will  be  seen, 
that  in  some  cases  an  appeal  is  the  proper  remedy. 
Certiorari  is  the  proper  remedy  on  proceedings  in  the 
Common  Pleas  on  complaints  for  jUmaqe^  {Common- 
weahh  V.  EUisj  II  M.  R.  46 ;  Lowell  v.  Springs  6  lb. 
899) ;  but  the  remedy  by  exceptions,  &c.,  when  ex- 
ceptions are  proper,  is  the  most  frequent.  So  to 
quash  proceedings  before  a  Justice  of  the  Peace  on 
complaints  for  neglect  o{  military  dutyj  (Pratt  v.  Hallj 
4  lb.  239 ;  Cousins  v.  Cousins^  23  Pick.  208) ;  but 
the  party  may  appeal  if  the  forfeiture  adjudged  ex- 
ceed ten  dollars,  c.  12,  ^  112.  It  has  been  held,  that 
this  is  the  proper  remedy  to  remove  the  proceedings 
in  the  Common  Pleas  upon  a  complaint  against  one 
as  the  father  of  a  bastard  child.  Gile  v.  Moore^  2 
Pick.  386;  Commonwealth  v.  Moore ^S  lb.  194.  So 
it  is  said  to  be  the  proper  remedy,  in  a  case  before  a 
Jastice,  for  not  giving  half  the  road  to  the  vehicle  of 
anodier  person,  (Clark  v..  Commonwealth^  4  lb.  125) ; 
and  annul  the  proceedings  of  the  Mayor  and  Alder- 
men of  Boston  in  licensing  a  ferry.  Fay^  ex  parte,  15 
lb.  243.  So  on  a  complaint  to  the  county  commis- 
30 
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BiouerB  for  the  abatemeot  of  a  tax.     Gibbs  v.  Hamp* 
den,  19  lb.  298. 

How  far  any  of  the  foregoing  decisions  may  be 
considered  as  modified  or  changed  by  the  Statute  of 
1840,  c.  87,  ^  4,  has  not  been  judicially  determined* 
The  words  of  the  statute  are,  that  <^  all  questions  of 
law,  except  such  as  may  arise  upon  pleas  in  abate* 
ment,  may  be  carried  up  (from  the  Common  Pleas) 
to  the  Supreme  Judicial  Court  by  bill  of  exceptions  of 
writ  of  error,"  and  by  the  subsequent  section,  any 
party  may  appeal  to  the  Supreme  Court,  upon  any 
matter  of  law  apparent  upon  the  record;  and  we 
have  seen,  that  this  has  been  considered  the  proper 
remedy  where  a  verdict  of  the  jury,  which  assessed 
damages  occasioned  by  the  laying  of  a  railroad,  was 
returned  to  the  Common  Pleas,  and  the  party  object* 
ing  relied  upon  matters  apparent  upon  the  record.  If 
a  trial  on  a  bastardy  process  should  take  place  in  the 
Common  Pleas,  it  would  seem  that  the  rulings,  &c.  of 
that  Court  may  as  well  be  excepted  to  as  in  other 
cases.  And  so  of  other  cases  wherein  a  trial  or  other 
proceedings  take  place  in  that  Court.  Where  there 
bas  been  no  trial  or  hearing,  where  the  party  has  had 
no  opportunity  to  except  or  appeal,  and  where  the 
proceedings  are  irregular,  undoubtedly  certiorari  is 
still  the  proper  remedy. 

Certiorari  does  not  lie  to  remove  the  proceedings 
of  a  Court  Martial,  {Dunbar,  ex  parte,  14  M.  R.  393,) 
nor  has  it  ever  been  resorted  to  in  proceedings  before 
the  Probate  Court. 

A  writ  of  certiorari  is  not  a  writ  of  rights  like  a  writ 
of  error.  It  is  granted  or  refused  by  the  Court  at 
their  discretion,  and  usually  upon  the  application  and 
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hearing  of  both  parties.  The  course  is  to  present  a 
petition  to  the  Court,  which  may  be  done  in  any 
county,  {Taylor  v.  Henry,  2  Pick.  297,)  setting  forth 
the  proceedings  and  the  errors  complained  of,  upon 
which  an  order  of  notice  will  be  issued  to  the  opposite 
party,  to  show  cause,  at  a  term  of  the  Court  to  bo 
holden  within  the  county,  generally,  why  a  certiorari 
should  not  be  granted.  Commonwealth  ?.  Downing^ 
6  M.  R.  72. 

In  determining  this  question,  in  the  first  instance, 
and  before  an  order  of  notice  is  issued,  the  Court 
usually  make  a  critical  examination  of  the  petition, 
and  if  there  be  no  substantial  error  in  the  proceedings, 
will  refuse  to  grant  it.  Lee  v.  Childsj  17  M.  R.  351. 
And,  a  fortiori,  they  will  not  grant  the  writ,  after  a 
hearing,  for  mere  defects  of  form,  {Miller ,  ex  parte,  4 
lb.  567) ;  or  where,  if  the  proceedings  are  quashed, 
rery  mischievous  or  ruinous  consequences  would  en* 
sue,  and  substantial  justice  has  been  done.  Rutland 
V.  Worcester,  20  Pick.  ,71  ;  Gleeson  v.  Soper,  24  lb. 
181.  Thus  where  a  notice  to  a  town  of  a  petition  to 
county  commissioners  to  alter  a  town  way  was  defec* 
tive,  but  the  town  acted  on  the  notice  and  appeared, 
a  certiorari  was  refused.  New  Marlborough  v.  County 
Commissioners,  9  Met.  423.  So  where  on  a  petition 
for  the  discontinuance^  of  a  road,  a  party  had  due 
notice,  but  did  not  appear,  a  certiorari  was  refused, 
though  the  pro<;eedings  were  not  regular.  Holden^s 
case,  7  lb.  561.  But  in  the  case  of  Barnard  v.  Fitch, 
in  the  same  volume,  605,  this  writ  .was  granted,  where 
a  oomplaint  for  flowage  was  improperly  made,  (the 
defendant  never  having  erected  a  mill,)  though  the 
defendant  might  have  made  a  successful  defence  in 
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the  first  instance.  The  cases  are,  however,  easily 
reconcilable,  upon  the  principle  above  stated;  they 
will  exercise  their  discretion,  and  if  substantial  wrong 
has  been  done,  they  will  afford  redress.  There  are 
numerous  reported  cases  in  the  books,  which  show  the 
appliccUion  of  the  principle,  which  it  is  not  considered 
necessary  here  to  cite. 

For  the  purpose  of  determining  whether  justice  re- 
quires that  such  a  writ  should  issue,  it  is  obviously 
necessary  that  the  examination  of  the  Court  should 
not  be  confined  to  the  record  before  them.  The  pro- 
ceedings of  the  tribunals,  against  which  the  writ  is 
usually  prayed  for,  are  often  defective  in  form  and 
substance  even,  when,  nevertheless,  substantial  justice 
has  been  done;  and  a  respondent  may  introduce 
evidence  to  show  it,  extrinsic  to  the  record.  Rutland 
V.  Worcester  J  20  Pick.  71.  It  has  been  stated  in  some 
cases  that,  in  these  applications,  evidence  aliunde  can- 
not be  received  to  contradict  the  record,  but  the  re- 
mark is  to  be  received  with  great  qualifications.  Thus 
if  a  record  should  aver  that  a  town  was  duly  notified, 
and  it  could  be  shown  by  proof  positive,  that  the  re- 
turn of  service  of  such  notice  was  a  forgery,  or  a  gross 
error,  there  can  be  no  doubt  that  the  record  might  be 
contradicted.  The  Court  will  refuse  to  grant  the 
writ,  though  the  proceedings  are  erroneous,  if  the  error 
be  merely  of  form  or  purely  technical.  Gushing  y. 
Gay,  23  Maine,  1. 

The  judgment  on  a  writ  of  certiorari  is,  that  the 
proceedings  below  be  either  quashed  or  afiirmed,  as 
they  stand.  No  new  judgment  can  be  entered  by  the 
Court,  as  in  case  of  a  writ  of  error.  Gommonweahh 
V.  Ellis,  11  M.  R.  462;  Thatcher  v.  MUler,  lb.  413. 
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But  the  Court  may  quash  a  part  and  affirm  a  part,  if 
the  part  quashed  be  independent  of,  and  unconnected 
with  the  part  affirmed.  Commonwealth  v.  West  Boston 
Bridge^  13  Pick.  196;  Commonwealth  v.  Derby^  13 
M.  R.  433 ;  Commontvealth  v.  Blue  Hill  Turnpike^  5 
lb.  420. 
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RULES  OF  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES 
FOB  THE  FIRST  CIRCUIT. 


Oath  of  Attorneys, 
Attorneys  aad  Counaellors  shall,  oq  admissioa,  take  an  oath,  or 
ia  proper  cases  an  affirmation  as  follows :  —  ^'  I 

do  solemnly  swear,  (or  affirm,  as  the  case  may 
be,)  that  I  will  demean  myself  as  an  Attorney  or  Counsellor,  &c. 
(as  the  case  may  be)  of  this  Circuit  Court,  uprightly,  and  accord- 
ing to  law,  and  that  I  will  support  the  Constitution  of  the  United 
States. 

n. 

Counsellors  only  permitted  to  argue. 
No  person,  unless  at  least  a  Counsellor  of  this  Court,  shall  be 
permitted  to  argue  any  questions  of  law  or  fact 

III. 
Tufo  only  allowed. 
Not  more  than  two  counsel  on  the  same  side  shall  be  allowed  to 
argue  any  question  to  the  Court  or  Jury. 

IV. 

Not  allowed  to  he  Bail 
No  Attorney  or  Counsellor  of  this  Court  shall,  on  pain  of  being 
struck  from  the  roll,  be  bail  in  any  cause  depending  before  the 
Court 
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Sham  Pleadings  not  allowed.^ 
AH  sham  pleadiDgs  will  be  discountenanced  ;  and,  if  necessary, 
the  Court  will  punish  such  conduct 

VI. 

Open  and  Close. 

The  party  holding  the  affirmative,  shall,  in  all  cases,  except  on 
motions,  open  and  close  the  question  before  the  Court  or  Jury ;  and 
on  motions,  the  party  moving  shall  open  and  close. 

VIL 
Entry  of  Actions. 

AH  actions  shall  be  entered  within  the  two  first  days  of  the  return 
term  ;  and  not  afterwards,  unless  by  special  order  of  the  Court,  on 
affidavit 

VIII. 
Plea  in  Abatement, 
All  pleas  in  abatement  and  to  the  jurisdiction  shall  be  filed  in 
Court  within  two  days  af^er  the  entry  of  the  action,  and  not  after- 
wards ;  and  if  consisting  of  matter  of  fact,  dehors  the  record,  shall 
be  verified  by  affidavit 

IX. 

Amendments  in  Form. 
Amendments  in  matters  of  form  shall  be  allowed  as  of  course  on 
motion ;  but  if  the  defect  or  want  of  form  be  shown  as  cause  of 
special  demurrer,  the  Court  will  impose  terms  on  the  party  amend- 
ing. 

X. 

Amendments  in  Substance. 
Amendments  in  matters  of  substance  may  be  made  on  payment 
of  costs ;  but  if  applied  for  after  a  joinder  of  an  issue  of  fact  or  law, 
the  Court  will,  m  their  discietioo,  refuse  ot  grant  the  application 
upon  special  terms. 
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XI. 

FUing  Common  CaunU. 
In  aotioDS  of  asBumpait  for  goods  sold  or  delivered,  services  per- 
fom^,  &c.,  whereof  an  account  shall  be  annexed  to  the  writ,  th^ 
plamtiff  may  declare  in  indebitatus  assumpsit,  and  on  motion  may 
without  costs  or  continuance  at  any  time  before  issue  joined  file  any 
of  the  common  counts,  applicable  to  the  items  in  the  account,  in- 
cluding also  the  money  counts  and  insimul  computassent. 

XII. 

Amending  Verdicts, 

If  there  be  a  general  verdict  on  a  declaration  containing  several 
counts,  the  plaintiff  may  at  any  time  pending  the  term,  on  motion, 
have  leave  to  amend  the  verdict  and  enter  it  on  any  count  on  which 
the  evidence  by  law  would  at  the  trial  have  entitled  him  to  recover, 
and  may  have  leave  to  strike  out  of  his  declaration  any  defective 
counts. 

XIII. 
Leaoe  to  plead  double. 
Motions  for  leave  to  plead  double  must  be  made  to  the  Court 
within  the  four  first  days  of  the  return  term,  if  the  action  be  at  that 
time  entered. 

XIV. 

Incompatible  Pleas* 
The  defendant  or  tenant  in  any  action,  and  the  plaintiff  in  re- 
plevin, may,  on  leave  granted,  plead  as  many  pleas  as  are  necessary 
for  his  defence ;  but  no  incompatible  pleas  will  be  allowed. 

XV. 

Special  Pleas. 

No  special  pleas  will  be  allowed,  unless  by  leave  of  Court,  where 
the  matter  may  be  given  in  evidence  under  the  general  issue. 
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XVL 

Time  qfJUing  Pkas. 
All  special  pleas  shall  be  filed  within  the  first  seven  days  of  the 
return  term,  unless  a  different  time  be  assigned  by  the  Court ;  but 
the^neral  issue  may  be  pleaded  at  any  time  before  the  cause  is 
called  on  for  trial. 

xvn. 

AmendmentB. 
In  all  cases  where  either  party  has  leave  to  amend,  the  other 
party  shall  be  entitled  also  to  amend,  if  his  defence  require  it. 

xvm. 

'Consolidating  Actions  and  striking  out  useless  Counts.     , 

The  defendant  may  at  any  time  before  issue  joined,  move  the 
Court  to  consolidate  unnecessary  actions,  or  to  strike  out  superfluous 
counts. 

XIX. 

Penalty  for  a  Sham  Pita. 

If  the  defendant  plead  a  sham  plea,  he  shall  not  have  liberty  to 
withdraw  it,  and  plead  to  the  merits. 

XX. 

Rdes  to  Plead. 
Either  party  may  obtam  a  rule  on  the  other  party  to  plead,  reply, 
dsc.  within  a  given  time ;  and  if  the  party  so  ruled,  neglect  to  file 
his  pleadings  at  the  time,  all  his  prior  pleadings  may  be  struck  out, 
and  judgment  shall  be  entered  of  non  pros,  or  of  default,  as  the  case 
may  require,  unless  the  rule  be  enlarged  by  the  Court 

XXL 

General  Demurrer. 

Any  issue  of  fact  may  be  struck  out  for  the  purpose  of  putting  in 
a  general  demurrer. 


.1 
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XXDL 

AfidaoU  of  Fadi. 
Qb  motions  grounded  on  facts,  the  facts  shall  be  verified  by 
affidavit 

XXIII. 

Oyer. 
Oyer  of  all  specialties  declared  on,  may  be  had  on  motion  at  the 
return  term ;  but  not  afterwards,  unless  by  special  order  of  Court, 
on  affidavit  of  special  cause. 

XXIV. 

View  hy  a  Jury, 

In  all  causes  touching  the  realty,  either  party  may,  on  ppper 

terms,  have  a  view  by  the  Jury,  if  such  view  appear  to  the  Court 

necessary  to  complete  justice  at  the  trial ;  and  the  costs  of  the  view 

shall  be  borne  as  the  Court  shall  direct 

XXV. 
Demurrer  and  Issue  in  Fact. 

If  in  the  same  cause  there  be  a  demurrer  in  law,  and  an  issue  in 
fact,  the  demurrer  shall,  unless  the  Court  otherwise  for  good  cause 
direct,  be  first  argued  and  determined. 

XXVI. 

Motions  far  New  THals. 
Motions  for  new  trials,  or  in  arrest  of  judgment,  must  be  made  in 
writing,  and  assign  the  reasons  thereof,  and  be  filed  within  two  days 
after  the  verdict ;  otherwise  they  wiil  not  be  heard. 

XXVII. 
When ,  DrposUions  to  he  filed. 
All  depositions  taken  in  a  cause  shall  be  opened  and  filed  at  the 
return  term ;  and  shall  not  be  taken  out  of  Court  without  special 
leave  of  the  Court ;  but  shall  remain  subject  to  all  objections  not* 
withstanding  the  filing. 
31 
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XXWUL 

Cases  to  he  tried  4n  their  Order. 

All  causes  standiog  for  trial  shall,  unless  specially  assigned,  be 

tried  in  the  order  of  their  entry  on  the  docket ;  and  if  either  party 

be  not  ready  at  the  time  when  called  for  trial,  judgment  of  nonsuit, 

or  default,  as  the  case  may  require,  will  be  entered. 

XXIX. 
Cases  for  TWo/  not  to  he  continued. 

Causes  standing  for  trial  will  not  be  allowed  to  be  continued  even 
by  consent  of  parties,  unless  for  good  cause  shown. 

XXX. 

Affidavits  for  Continuance. 
Motions  for  continuance  of  a  cause  standing  for  trial,  grounded 
on  the  want  of  material  testimony,  will  not  be  sustained  unless  sup- 
ported by  a  special  affidavit,  which  shall  state  the  name  of  the  wit- 
ness,-*-the  facts  he  is  expected  to  prove,  —  the  grounds  of  such 
expectation,  —  the  endeavors  which  have  been  made  to  procure  his 
attendance  or  deposition, —  the  expectation  that  the  party  has  of  pro- 
curing his  attendance  or  deposition  at  a  future  term,  —  and  a  decla- 
ration by  the  party,  that  without  such  testimony  he  cannot  safely 
proceed  to  trial.  And  a  continuance,  when  allowed,  shall  be  upon 
payment  of  costs,  or  such  other  terms  as  the  Court  may  impose,  — 
but  no  continuance,  on  account  of  want  of  material  testimony,  shall 
be  allowed,  if  the  other  party  agree  to  admit  the  facts  which  the 
witness  is  expected  to  prove. 

XXXL 
Denial  of  Signatures. 
In  actions  on  promissory  notes,  or  bills  of  exchange,  the  defend- 
ant, if  maker,  or  drawer,  or  acceptor,  shall  not  be  permitted  to  deny 
his  own  signature,  unless  upon  affidavit  made  of  reasonable  cause, 
necessary  to  his  defence.  Nor  if  indorser,  shall  he  be  permitted  to 
deny  the  signatures  of  prior  indorsers,  unless  on  like  affidavit 
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xxxn. 

Plea  of  Non  est  Factum. 

Where  non  est  factum  is  pleaded  to  a  specialty,  the  party  shall 
note  at  the  foot  of  his  plea,  what  he  means  to  contend  under  the 
issue. 

XXXIII. 

Reduction  of  Bail 

Where  bail  on  arrest  appears  to  have  been  taken  in  an  unreason- 
able sum,  or  the  party  is  on  like  arrest  imprisoned,  the  Court  will 
on  motion  direct  a  discharge  of  the  party,  or  bail,  as  the  case  may 
require,  on  acknowledging  a  bail  recognizance,  with  sureties,  in 
such  sum  as  the  Court  shall  require. 

XXXIV. 

Rules  to  plead  in  Vacation. 

After  service  of  the  writ,  either  party  may,  during  the  vacation, 
obtain  a  rule,  signed  by  the  clerk,  from  the  clerk^s  office,  requiring 
the  other  party  to  plead,  reply,  rejoin,  dec.,  as  the  case  may  re- 
quire, within  thirty  days  after  the  service  of  the  rule,  if  so  many 
days  remain  during  the  vacation ;  and  such  rule  shall  be  of  the 
fnme  effect  as  if  obtained  in  Court  during  the  term  ;  and  the  party 
neglecting' to  comply  with  such  rule,  shall  have  judgment  against 
him  of  nonpros  or  default,  as  the  case  may  require,  unless  the 
Court  shall  in  term,  for  good  cause  shown,  allow  further  time  to 
plead. 

XXXV. 

Surrender  hy  Bail, 

In  actions  at  common  law,  the  bail  may,  upon  payment  of  ooets, 
surrender  their  principal  in  discharge  at  any  time  during  the  term 
of  the  Court  to  which  the  scire  facias  against  the  bail  is  retumablci 
and  before  the  Jury  is  dismissed* 
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XXXVI. 

Bringing  Money  into  Court 

In  actions  where  the  sum  demanded  is  certain,  or  may  he  made 
certain  hy  computation,  the  defendant,  on  motion,  may  have  leave, 
on  terms,  to  bring  the  money  which  he  admits  due  into  Court,  ajid 
thereupon  so  much  of  the  plaintiff  ^s  demand  shall  be  struck  out  of 
the  declaration ;  and  if  the  plaintiff  will  not  accept  the  money  with 
costs  to  the  time  of  bringing  the  money  into  Court,  he  shall  proceed 
at  his  peril,  and  upon  the  trial  of  the  issue,  the  plaintiff  shall  not  be 
permitted  to  give  evidence  for  the  sum  brought  into  Court ;  and  if 
upon  the  trial  the  plaintiff  shall  not  prove  a  greater  sum  due  than 
the  money  brought  into  Court,  the  verdict  shall  be  for  the  defend- 
ant 

XKXVn. 

Bringing  Money  into  Court  on  Mortgages. 

In  actions  on  mortgages,  where  the  sum  due  is  not  controverted, 
the  defendant  may  bring  into  Court  all  the  principal  money,  interest 
and  costs,  thereupon  the  Court  will  stay  all  further  proceedings  in 
such  actions. 

XXXVIII. 

Costs  on  a  Repleader. 

Where  a  repleader  is  awarded,  each  party  shall  pay  his  own 
costs. 

XXXIX. 

Service  and  Indorsemeni  of  Writs. 

All  original  writs  at  [common  law,  (except  in  cases  where  the 
statutes  of  the  United  States  otherwise  require,)  shall  be  served  at 
least  fourteen  days  before  the  return  day  thereof,  and  shall  be  in- 
dorsed by  the  attorney  prosecuting  the  same. 
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XL. 

Security  for  Costs. 
Where  the  plaintifT  resides  without  the  State,  he  shall  at  the  first 
term  give  security  for  costs,  if  the  defendant  require  it     And  im- 
less  the  Court  shall  grant  further  time,  in  case  of  his  non-compli- 
ance, the  action  shall  he  non  prossed  or  discontinued. 

XLI. 

Taxation  of  Costs, 
Bills  of  costs  shall  be  taxed  by  the  attorney  of  the  party  entitled 
to  them.    But  no  execution  shall  issue  therefor,  until  an  allocatur 
is  granted  thereon  by  a  Judge  of  the  Court,  or  the  taxation  is  a»* 
sented  to  in  writing  by  the  attorney  of  the  opposite  party. 

XLIL- 
Enforcing  Payment  of  Costs, 
The  payment  of  costs  may,  in  proper  cases,  be  enforced  by  at- 
tachment 

XLin. 

Security  hy  a  Prochein  Ami. 

No  prochein  ami  shall  be  allowed  to  prosecute  any  action,  unless 

he  shall  at  the  return  term  give  such  security  as  the  Court  may 

direct,  that  the  property  recovered  in  the  suit  shall  be  faithfully 

acounted  for  to  the  infant,  or  his  legal  guardian. 

XLTV. 
.         Commissions  to  take  Depositions, 
In  proper  cases  commissions  to  take  the  depositions  of  witnesses 
will  be  granted  by  the  Court,  and  the  Court  will  name  the  commis- 
sioners.   No  commissions  will  be  allowed  to  issue  until  the  whole 
interrogatories  have  been  filed  in  the  clerk's  office  for  ten  days  by 
the  party  applying  for  the  commission,  so  that  the  opposite  party 
may  have  opportunity  to  file  cross  interrogatories.     In  special 
31* 
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cases,  however,  the  Court  will  allow  supplemental  interrogatories  to 
be  filed  before  the  cooimissioners,  and  impose  other  terms  on  the 
parties. 

XLV. 
Copies  of  Cases  to  be  argued^  to  he  Jumished, 

No  argument  will  be  heard  by  the  Court  on  questions  of  law 
arising  on  special  pleadings,  special  verdicts,  cases  stated  and 
agreed,  cases  reserved,  writs  of  error,  or  on  motbns  in  arrest  of 
judgment,  or  for  new  trials,  until  paper  books  containing  copies  or 
abstracts  of  all  the  material  papers  have  been  delivered  to  the 
Judges,  at  least  one  day  before  the  argument,  and  also  a  brief 
statement  of  the  points  intended  to  be  insisted  on  by  the  counsel  on 
each  side.  And  the  costs  of  the  paper  books,  unless  otherwise 
directed  by  the  Court,  shall  be  taxed  against  the  party  against  whom 
judgment  shall  be  rendered. 

XLVI. 
Assessment  of  Damages. 

Where  judgment  is  against  the  defendant  by  default  or  on  de- 
murrer, the  Court,  if  required  by  the  plaintiflT,  will  assess  the 
damages,  if  the  action  is  on  a  single  bill,  promissory  note,  bill  of 
exchange  or  other  obligation  for  money,  or  on  an  account  stated,  or 
other  contract  where  the  sum  is  certain.  But  where  the  damages 
are  uncertain,  they  shall  be  assessed  by  the  Jury ;  and  in  other 
cases,  on  the  application  of  both  parties,  they  may  be  assessed  by 
the  Jury. 

XLVn. 
Assessment  of  Damages  in  Special  Cases* 

In  causes  brought  to  recover  the  forfeiture  annexed  to  any 
articles  of  agreement,  covenant,  or  other  specialty,  where  an  issue 
is  joined  to  ihe  Jury,  the  plaintiff  may  assign  as  many  breaches  as 
he  pleases ;  and  if  the  issue  be  found  for  the  plaintiff,  the  Jury  shall 
assess  damages  on  so  many  breaches  as  shall  be  proved.  And 
where  the  forfeiture,  breach,  or  non-performance  shall  appear  by 
the  default  or  confession  of  the  defendant,  or  upon  demurrer,  if  the 
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damages  shall  be  uDoertaiD,  and  either  party  request  it,  the  dam- 
ages shall  be  assessed  by  the  Jury  on  breaches  to  be  assigned 
by  the  plaintiff;  otherwise  the  Court  will  assess  such  damages  as 
are  due  according  to  equity.  And  judgment  in  all  the  foregoing 
cases  shall  be  entered  for  the  penalty  and  costs ;  but  execution  shall 
issue  for  such  damages  only  as  are  assessed  as  aforesaid  and  costs. 

XLVni. 
Opening  Depositions. 

No  deposition  returned  under  seal  to  the  clerk^s  office,  in  any 
suit  at  common  law,  shall  be  opened  in  vacation,  unless  by  the  con- 
sent of  the  parties  in  writing  certified,  or  by  order  of  a  Judge  of 
the  Court 

XLIX. 
Writs  of  Errror  and  Appeals,  when  to  he  heard. 
Writs  of  error  and  appeals  shall  be  heard  and  argued  at  the 
return  term,  unless  otherwise  ordered  by  the  Court  for  good  cause 
shown. 

L. 
,  If  neither  Party  appear* 

If  neither  party  appear  when  the  cause  is  called  for  argument, 
the  writ  of  error  or  appeal  will  be  dismissed. 

LI. 

Assignment  of  Errors. 

The  plaintiff  in  error  shall  assign  errors  within  the  two  first  days 

of  the  term,  and  the  defendant  shall  join  the  issue  within  two  days 

after  the  assignment,  unless  in  either  case  the  Court  shall,  by  special 

order,  enlai^e  the  time. 

Lll. 
Certiorari  for  Diminution. 
No  certiorari  for  diminution  alleged  shall  issue,  unlesa  upon  affi- 
davit of  the  party,  showing  reasonable  ground  of  diminution,  and  in 
what  such  diminution  exists; 
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Lin. 

In  Error,  Plaintiff  may  proceed  ex  parte. 

In  every  cause  where  the  defendant  in  enora  fails  to  appear,  the 
plaintiff  in  error  may  proceed  ex  parte. 

LIV. 

Affidavit  of  Plaintiff  in  Error. 

The  plaintiff  in  error  may,  by  affidavit,  show  and  prove  the 
value  of  the  matter  in  dispute,  in  order  to  sustain  the  jurisdiction  of 
the  Court 

LV. 

Damagee  in  Error. 

In  all  cases  where  a  writ  of  error  operates  a  supersedeas,  if  the 
judgment  be  affirmed,  and  the  writ  appear  to  have  been  sued  merely 
for  delay,  damages  shall  be  awarded  at  the  rate  of  ten  per  cent  on 
the  amount  of  the  judgment ;  but  in  cases  where  there  exists  a  real 
controversy,  the  damages  shall  be  awarded  at  the  rate  of  six  per 
cent.  only. 

LVI, 

Proceedings  in  Rem. 

In  all  cases  of  seizures  for  forfeitures,  and  other  proceedings  in 
rem,  the  claimant  shall  verify  his  claim  of  property  by  affidavit ; 
and  in  cases  not  otherwise  provided  for  by  statute,  shall  file  a  stipu- 
lation to  prosecute  his  claim,  and  to  pay  all  costs  which  shall  be' 
awarded  against  him  in  case  he  fails  to  support  his  claim. 

LVIL 

Taking  Papers  from  Files, 

No  papers  or  records  filed  in  Court,  or  in  the  clerk^s  office,  shall 
be  taken  therefrom,  unless  by  special  leave  of  the  Court ;  but  the 
parties  may  at  all  times  have  copies. 
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LVIIL 

Special  Day  of  Judgment, 

The  clerk  shall  make  a  memorandum  on  his  docket,  of  the  daj 
on  which  any  judgment  is  entered. 

LIX. 

General  Day  of  Judgment, 

Where  no  special  award  of  judgment  is  otherwise  made,  judg- 
ment shall  be  entered  up  as  of  the  last  day  of  the  term. 

LX. 

Indi^menis, 

On  indictments  found  by  the  Grand  Jury,  the  clerk  shall  without 
delay  issue  a  capias  ex  officio.  And  where  default  is  made  by  any 
parties  bound  by  recognizance  in  any  criminal  proceeding,  the 
clerk  shall  immediately  issue  a  scire  facias  thereon,  returnable  to 
the  next  term. 

LXI. 

Amendments  in  Appellate  Causes, 

In  appellate  causes  the  parties  may  have  leave  to  amend  in  mat* 
ters  of  form,  at  any  time  before  judgment  or  decree,  as  of  course  ; 
but  in  matters  of  substance  the  parties  (except  the  United  States), 
shall  not  have  leave  to  amend  except  on  payment  of  costs ;  and  in 
appellate  causes  where  the  United  States  are  a  party,  and  have 
leave  to  amend,  the  Court  will,  in  their  discretion,  impose  terms  as 
to  costs  in  case  the  United  States  shall  recover. 

LXII. 

New  Allegations  in  Admiralty  Causes, 

New  allegations,  in  admiralty  causes,  may  be  filed  in  the  appel- 
late Court  under  special  circumstances. 
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LXffl. 

Form  of  Executions. 

The  form  of  executions  in  all  suits  whatsoever  shall  be  the  same 
as  are  now  used  in  this  Court,  except  in  caaes  where  the  Court  shall 
otherwise  direct     • 

LXIV. 

AitaekmenU  against  Witnesses. 

If  after  service  of  subpodna,  and  payment  or  tender  of  fees  for 
necessary  expenses,  the  witnesses  summoned  do  not  appear  to  give 
evidence,  the  Court  will,  on  motion,  award  an  attachment. 

LXV. 

Taking  Original  Papers. 

Original  papers  or  depositions  filed  in  the  cause  or  used  at  the 
trial,  may  be  taken  out  of  Court  by  the  party  to  whom  they  be- 
long, or  by  whom  they  were  used,  leaving  copies  attested  by  the 
clerk  of  the  Court 


[The  Admiralty  EUIm  an  inserted  here,  not  at  properly  belonging  to  the  preeent 
TzeatisOi  bat  for  the  conTenience  of  the  profession,  and  as  illustrating  the  peculiar 
mode  of  prooedare  in  Admiralty,  as  distinguished  from  the  practice  at  common 
law. 

The  Rules  of  the  Supreme  Court  of  Massachnsetu,  regolatiBg  the  proeeedings  in 
Efoity,  are  inserted  fer  the  same  reason.] 
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RULES  IN  ADMIRALTY. 

L 
Issue  and  Service  of  Process. 
No  mesne  process  shall  issue  from  the  District  (Tourtin  any  civil 
cause  of  admiraltj  and  maritime  jurisdiction^  until  the  libel  or  libel 
of  information  shall  be  filed  in  the  clerk's  ofiice,  from  which  such 
process  is  to  issue.  All  process  shall  be  served  by  the  marshal  or 
by  his  deputy^  or,  where  he  or  they  are  interested,  by  some  discreet 
and  disinterested  person  appointed  by  the  Ck>urt 

n. 

Form  of  Process  in  Personam, 
In  suits  in  personam,  the  mesne  process  may  be  by  a  simple 
warrant  of  arrest  of  the  person  of  the  defendant  in  the  nature  of  a 
capias,  or  by  a  warrant  of  arrest  of  the  person  of  the  defendant  with 
a  clause  therein,  that  if  he  cannot  be  found,  to  attach  his  goods  and 
chattels  to  the  amount  sued  for,  or  if  such  property  cannot  be  found, 
to  attach  his  credits  and  effects  to  the  amount  sued  for  in  the  hands 
of  the  garnishees  named  therein ;  or,  by  a  simple  monition  in  the 
nature  of  a  summons  to  appear  and  answer  to  the  suit,  as  the  libel- 
lant  shall,  in  his  libel  or  information,  pray  for,  or  elect 

in. 

Taking  Bail. 

In  all  suits  in  personam,  where  a  simple  warrant  of  arrest  issues 
and  is  executed,  the  marshal  may  take  bail  with  sufficient  sureties 
from  the  party  arrested  by  bond  or  stipulation,  upon  condition  that 
he  will  appear  in  the  suit  and  abide  by  all  orders  of  the  Court,  inter- 
locutory or  final,  in  the  cause,  and  pay  the  money  awarded  by  the 
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final  decree  rendered  there  in  the  Court,  to  which  the  process  is 
returnable,  or  in  any  appellate  Court.  And  upon  such  bond  or  stip- 
ulation, summary  process  of  execution  may  and  shall  be  issued 
against  the  principal  and  sureties  by  the  Court  to  which  such  pro- 
cess is  returnable,  to  enforce  the  final  decree  so  rendered,  or  upon 
appeal,  by  the  appellate  Court. 

IV. 
Dissohing  AttachmeiUs. 

In  all  suits  in  personam,  where  goods  and  chattels,  or  credits  and 
efiects  are  attached  under  such  warrant  authorizing  the  same,  the 
attachment  may  be  dissolved  by  order  of  the  Court  to  which  the 
same  warrant  is  returnable,  upon  the  defendant,  whose  property  is 
80  attached,  giving  a  bond  or  stipulation  with  sufficient  sureties 
to  abide  by  all  orders,  interlocutory  or  final,  of  the  Court,  and  pay 
the  amount  awarded  by  the  final  decree  rendered  in  the  Court  to 
which  the  process  is  returnable,  or  in  any  appellate  Court ;  and 
upon  such  bond  or  stipulation,  summary  process  of  execution  shall 
and  may  be  issued  against  the  principal  and  sureties  by  the  Court 
to  which  such  warrant  is  returnable,  to  enforce  the  final  decree  so 
rendered,  or  upon  appeal,  by  the  appellate  Court. 

V. 

Taking  Bonds  and  Stipuialions, 

Bonds  or  stipulations  in  admiralty  suits  may  be  given  and  taken  in 
open  Court,  or  at  chambers,  or  before  any  commissioner  of  the 
Court,  who  is  authorized  by  the  Court  to  take  affidavits  of  bail  and 
depositions  in  cases  pending  before  the  Court 

VI. 
Reducing  Bail  and  Changing  Sureties. 
In  all  suits  in  personam,  where  bail  is  taken,  the  Court  may,  upon 
motion  for  due  cause  shown,  reduce  the  amount  of  the  sum  con- 
tained in  the  bond  or  stipulation  therefor ;  and  in  all  cases  where  a 
bond  or  stipulation  is  taken  as  bail,  or  upon  dissolving  an  attachment 
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of  property  as  aforesaid,  if  either  of  the  sureties  shall  hecome  insol* 
▼ODt  pending  the  suit,  new  sureties  may  be  required  by  the  order  of 
the  Court  to  be  given,  upon  motion  and  due  proof  thereof. 

VII. 

When  Arrest  allowed. 

In  suits  in  personam,  no  warrant  of  arrest,  either  of  the  person  or 
property  of  the  defendant,  shall  issue  for  a  sum  exceeding  five  hun- 
dred dollars,  unless  by  the  special  order  of  the  Court  upon  affidavit 
or  other  proper  proof  showing  the  propriety  thereof. 

VIII. 

Suits  in  Rem  when  the  Property  is  in  the  Custody  of  a  third 

person. 

In  all  suits  in  rem  against  a  ship,  her  tackle,  sails,  apparel,  furni- 
ture, boats,  or  other  appurtenances,  if  such  tackle,  sails,  apparel, 
furniture,  boats,  or  other  appurtenances  are  in  the  possession  or 
custody  of  any  third  person,  the  Court  may,  after  a  due  monition  to 
such  third  person,  and  a  hearing  of  the  cause,  if  any,  why  the  same 
should  not  be  delivered  over,  award  and  decree  that  the  same  be 
delivered  into  the  custody  of  the  marshal  or  other  proper  officer,  if 
upon  the  hearing,  the  same  is  required  by  law  and  justice. 

IX. 

Seizures  in  Rem. 

In  all  cases  of  seizure  and  in  other  suits  and  proceedings  in  rem, 
the  process,  unless  otherwise  provided  for  by  statute,  shall  be  by  a 
warrant  of  arrest  of  the  ship,  goods  or  other  thing  to  be  arrested, 
and  the  marshal  shall  thereupon  arrest  and  take  the  ship,  goods  or 
other  thing  into  his  possession  for  safe  custody ;  and  shall  cause 
public  notice  thereof,  and  of  the  time  assigned  for  the  return  of  such 
process  and  the  hearing  of  the  cause,  to  be  given  in  such  news- 
paper within  the  district  as  the  District  Court  shall  order,  and  if 
there  is  no  newspaper  published  therein,  then  in  such  other  public 
places  in  the  district  as  the  Court  shall  direct. 
32 


374  APPENDIX 


Perishable  Property. 

In  all  cases  were  any  goods  or  other  things  are  arrested,  if  the 
same  are  perishable,  or  are  liable  to  deterioration,  decay  or  injury 
by  being  detained  in  custody,  pending  the  suit  the  Court  may, 
upon  the  application  of  either  party,  in  its  discretion. order  the 
same,  or  so  much  thereof  to  be  sold,  as  shall  be  perishable  or 
liable  to  depreciation,  decay  or  injury,  and  the  proceeds  or  so 
much  thereof  as  shall  be  a  full  security  to  satisfy  in  decree  to  be 
brought  into  Court,  to  abide  th&  event  of  the  suit ;  or  the  Court 
may,  upon  the  application  of  the  claimant,  order  a  delivery  thereof 
to  him  upon  a  due  appraisement  to  be  had  under  its  direction, 
either  upon  the  claimant's  depositing  in  Court  so  much  money  as 
the  Court  shall  order,  or  upon  his  giving  a  stipulation  with  the 
sureties  in  such  sum  as  the  Court  shall  direct  to  abide  by,  and  pay 
the  money  awarded  by  the  final  decree  rendered  by  the  Court  or 
the  Appellate  Court,  if  any  appeal  intervenes,  as  the  one  or  the 
other  course  shall  be  ordered  by  the  Court. 

XL 
Appraisement  and  Delivery  of  Ships. 

In  like  manner  where  any  ship  shall  be  arrested,  the  same  may, 
upon  the  application  of  the  claimant,  be  delivered  to  him  upon  a 
due  appraisement  to  be  had  under  the  direction  of  the  Court,  upon 
the  claimant's  depositing  in  Court  so  much  money  as  the  Court 
shall  order,  or  upon  his  giving  a  stipulation  with  sureties  as  afore- 
said ;  and  if  the  claimant  shall  decline  any  such  application,  then 
the  Court  may  in  its  discretion,  upon  the  application  of  either  party, 
upon  due  cause  shown,  order  a  sale  of  such  ship,  and  the  proceeds 
thereof  to  be  brought  into  Court,  or  otherwise  disposed  of  as  it  may 
be  deemed  most  for  the  benefit  of  all  concerned. 

xn. 

Suits  by  Material  Men. 
In  all  suits  by  material  men  for  supplies  or  repairs  or  other 
necessaries  for  a  foreign  ship,  or  for  a  ship  in  a  foreign  port,  the 
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libellant  may  proceed  against  the  ship  and  freight  in  rem,  or  against 
the  master  or  the  owner  alone  in  personam.  And  the  like  proceed- 
ing in  rem  shall  apply  to  cases  of  domestic  ships,  where  by  the 
local  law  a  lien  is  given  to  material  men  for  supplies,  repairs,  or 
other  necessaries. 

XIII. 

Suits  for  Mariner^   Wages* 

In  all  suits  for  mariners'  wages,  the  libellant  may  proceed  against 
the  ship,  freight  and  master,  or  against  the  ship  and  freight,  or 
against  the  owner  or  master  alone  in  personam. 

XIV. 

Suits  for  Pilotage. 

In  all  suits  for  pilotage,  the  libellant  may  proceed  against  the 
ship  and  master,  or  against  the  ship,  or  against  the  owner  alone,  or 
the  master  alone,  in  personam. 

XV. 

Suits  in  Cases  of  Collision, 

In  all  suits  for  damage  by  collision,  the  libellant  may  proceed 
against  the  ship  and  roaster,  or  against  the  ship  alone,  or  against 
the  master  or  the  owner  alone,  in  personam. 

XVI. 

Suits  for  Assault  and  Battery, 

In  all  suits  for  an  assault  or  beating  on  the  high  seas  or  else- 
where within  the  admiralty  and  maritime  jurisdiction,  the  suit  shall 
be  in  personam  only. 

XVII. 

Suits  on  Maritime  Hypothecations. 

In  all  suits  against  the  ship  or  freight  founded  upon  a  mere  mari- 
time hypothecation,  either  express  or  implied,  of  the  master  for 
moneys  taken  up  in  a  foreign  port,  for  supplies  or  repairs  or  other 
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necessaries  for  the  voyage,  without  any  claim  of  marine  interest, 
the  libellant  may  proceed  either  in  rem  or  against  the  master  or  the 
owner  alone  in  personam. 

XVIII. 

Suits  on  Bottomry  Bofuls. 
In  all  suits  on  bottomry  bonds,  properly  so  called,  the  suit  shall 
be  in  rem  only  against  the  property  hypothecated,  or  the  proceeds 
of  the  property  in  whosesoever  hands  the  same  may  be  found,  un- 
less the  master  has  without  authority  given  the  bottomry  bond,  or 
by  his  fraud  or  misconduct  has  avoided  the  same,  or  has  subtracted 
the  property,  or  unless  the  owner  has  by  his  own  misconduct  or 
wrong  lost  or  subtracted  the  property,  in  which  latter  cases  the 
suit  may  be  in  personam  against  the  wrong  doer. 

XIX. 

Suits  for  Salvage. 
In  all  suits  for  salvage,  the  suit  may  be  in  rem  against  the  prop- 
erty saved  or  the  proceeds  thereof,  or  in  personam  against  the 
party  at  whose  request  and  for  whose  benefit  the  salvage  service 
has  been  performed. 

XX. 

Petitary  and  Possessory  Suits. 
In  all  petitory  or  possessory  suits  between  part  owners  or  adverse 
proprietors ;  or  by  the  owners  of  a  ship  or  the  majority  thereof 
against  the  master  of  a  ship,  for  the  ascertainment  of  the  title  and 
delivery  of  the  possession,  or  for  the  possession  only ;  or  by  one  or 
more  part  owners  against  the  others,  to  obtain  security  for  the  re- 
turn of  the  ship  from  any  voyage  undertaken  without  their  consent ; 
or  by  one  or  more  part  owners  against  the  others  to  obtain  posses- 
sion of  the  ship  for  any  voyage  upon  giving  security  for  the  safe 
return  thereof;  the  process  shall  be  by  an  arrest  of  the  ship,  and  by 
a  monition  to  the  adverse  party  or  parties  to  appear  and  make 
answer  to  the  suit. 
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XXI. 

Modes  of  enforcing  Decrees. 
In  all  cases  where  the  decree  is  for  the  payment  of  money,  the 
libellant  may,  at  his  election,  have  an  attachment  to  compel  the 
defendant  to  perform  the  decree,  or  a  writ  of  execution  in  the 
nature  of  a  capias  and  of  a  fieri  facias,  commanding  the  marshal  or 
his  deputy  to  levy  the  amount  thereof  of  the  goods  and  chattels  of 
the  defendant,  and  for  want  thereof  to  arrest  his  body  to  answer  the 
exigency  of  the  execution.  In  all  other  cases,  the  decree  may  be 
enforced  by  an  attachment  to  compel  the  defendant  to  perform  the 
decree ;  and  upon  such  attachment  the  defendant  may  be  arrested 
and  committed  to  prison  until  he  performs  the  decree,  or  is  other- 
wise discharged  by  law,  or  by  the  order  of  the  Court. 

XXII. 

Suits  for  Violation  of  Revenue  Laws. 

All  informations  and  libels  of  information  upon  seizures  for  any 
breach  of  the  revenue  or  navigation  or  other  laws  of  the  United 
States,  shall  state  the  place  of  seizure,  whether  it  be  on  land,  or  on 
the  high  seas,  or  on  navigable  waters  within  the  admiralty  and 
maritime  jurisdiction  of  the  United  States ;  and  the  district  within 
which  the  property  is  brought  and  where  it  then  is.  The  informa- 
tion or  libel  of  information  shall  also  propound  in  distinct  articles 
the  matters  relied  on  as  grounds  or  causes  of  forfeiture,  and  aver 
the  same  to  be  contrary  to  the  form  of  the  statute  or  statutes  of  the 
United  States  in  such  case  provided,  as  the  case  may  require,  and 
shall  conclude  with  a  prayer  of  due  process  to  enforce  the  for- 
feiture, and  to  give  notice  to  all  persons  concerned  in  interest  to 
appear,  and  show  cause  at  the  return  day  of  the  process  why  the 
forfeiture  should  not  be  decreed. 

XXIII. 

Forms  of  Libels^  tfc. 

All  libels  in  instance  causes,  civil  or  maritime,  shall  state  the 
nature  of  the  cause,  as  for  example,  that  it  is  a  cause  civil  and 

32* 
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maritime,  of  contract,  or  of  tort  or  damage,  or  of  salvage,  or  of 
possession,  or  otherwise,  as  the  case  may  be,  and  if  the  libel  be  in 
rem,  that  the  property  is  within  the  district ;  and  if  in  personam, 
the  names  and  occupations  and  places  of  residence  of  the  parties. 
The  libel  shall  also  propound  and  articulate  in  distinct  articles  the 
various  allegation  of  facts,  upon  which  the  libellant  relies  in  sup- 
port of  his  suit,  so  that  the  defendant  may  be  enabled  to  answer 
distinctly  and  separately  the  several  matters  contained  in  each 
article  ;  and  it  shall  conclude  with  a  prayer  of  the  process  to  en- 
force his  rights  in  rem,  or  in  personam,  (as  the  case  may  require,) 
and  for  such  relief  and  redress  as  the  Court  is  competent  to  give  in 
the  premises.  And  the  libellant  may  further  require  the  defendant 
to  answer  on  oath  all  interrogatories  propounded  by  him,  touching 
all  and  singular  the  allegations  in  the  libel  at  the  close  or  conclusion 
thereof. 

XXIV. 

Atnendtnenti, 

In  all  informations  and  libels  in  causes  of  admiralty  and  maritime 
jurisdiction,  amendments  in  matters  of  form  may  be  made  at  any 
time  on  motion  to  the  Court  as  of  course.  And  new  counts  may  be 
filed  and  amendments  in  matters  of  substance  may  be  made  upon 
motion  at  any  time  before  the  final  decree,  upon  such  terms  as  the 
Court  shall  impose.  And  where  any  defect  of  form  is  set  down  by 
the  defendant  upon  special  exceptions,  and  is  allowed,  the  Court 
may,  in  granting  leave  to  amend,  impose  terms  upon  the  libellant  ^ 

XXV. 

StipukUions. 

In  all  cases  of  libels  in  personam,  the  Court  may  in  its  discretion, 
upon  the  appearance  of  the  defendant,  where  no  bail  has  been  taken 
and  no  attachment  of  property  has  been  made  to  answer  the  exi- 
gency of  the  suit,  require  the  defendant  to  give  a  stipulation  with 
sureties  in  such  sum  as  the  Court  shall  direct,  to  pay  all  costs  and 
expenses,  which  shall  be  awarded  against  him  in  the  suit  upon  the 
final  adjudication  thereof,  or  by  any  interlocutory  order  in  the  pro- 
cess of  the  suit. 
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XXVI. 
Verification  of  Claims. 
In  suits  in  rem,  the  party  claiming  the  property  shall  verify  his 
claim  on  oath  or  solemn  affirmation,  stating  that  the  claimant,  hy 
whom  or  on  whose  behalf  the  claim  is  made,  is  the  true  and  boni 
fide  owner,  and  that  no  other  person  is  the  owner  thereof.  And 
where  the  claim  is  put  in  by  an  agent  or  consignee,  he  shall  also 
make  oath,  that  he  is  duly  authorized  thereto  by  the  owner,  or  if  the 
property  be  at  the  time  of  the  arrest  in  the  possession  of  the  master 
of  a  ship,  that  he  is  the  lawful  bailee  thereof  for  the  owner.  And 
upon  putting  in  such  claim,  the  claimant  shall  file  a  stipulation  with 
sureties  in  such  sum  as  the  Court  shall  direct,  for  the  payment  of 
all  costs  and  expenses  which  shall  be  awarded  against  him  by  the 
final  decree  of  the  Court,  or  upon  an  appeal,  by  the  appellate 
Court. 

XXVII. 

Ansteers  to  he  under  Oath, 

In  all  libels  in  causes  of  civil  and  maritime  jurisdiction,  whether 
in  rem  or  in  personam,  the  answer  of  the  defendant  to  tlie  allega- 
tions in  the  libel  shall  be  on  oath  or  solemn  affirmation ;  and  the 
answer  shall  be  full  and  explicit  and  distinct  to  each  separate  article 
and  separate  allegation  in  the  libel,  in  the  same  order  as  numbered 
in  the  libel ;  and  shall  also  answer  in  like  manner  each  interroga- 
tory propounded  at  the  close  of  the  libel. 

XXVUL 
Exceptions  to  Answers. 
The  libellant  may  except  to  the  sufficiency  or  fulness  or  distinct- 


i  or  relevancy  of  the  answer  to  the  articles  and  interrogatories 
in  the  libel ;  and  if  the  Court  shall  adjudge  the  same  exceptions  or 
any  of  them  to  be  good  and  valid,  the  Court  shall  order  the  defend- 
ant forthwith,  within  such  time  as  the  Court  shall  direct,  to  answer 
the  same,  and  may  further  order  the  defendant  to  pay  such  costs  as 
the  Court  shall  adjudge  reasonable. 
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XXIX. 

Neglect  or  refusal  to  Answer, 
If  the  defendant  shall  omit  or  refuse  to  make  due  answer  to  the 
libel  upon  the  return  day  of  the  process  or  other  day  assigned  by 
the  Court,  the  Court  shall  pronounce  him  to  be  in  contumacy  and 
default,  and  thereupon  the  libel  shall  be  adjudged  to  be  taken  pro 
confesso  against  him,  and  the  Court  shall  proceed  to  hear  the  cause 
ex  parte,  and  adjudge  therein  as  to  law  and  justice  shall  appertain. 
But  the  Court  may  in  its  discretion  set  aside  the  default,  and  upon  the 
application  of  the  defendant,  admit  him  to  make  answer  to  the  libel 
at  any  time  before  the  final  hearing  and  decree,  upon  his  payment 
of  all  the  costs  of  the  suit  up  to  the  time  of  grantmg  leave  therefor. 

XXX. 

Where  Exceptions  to  Answers  are  sustained. 

In  all  cases  where  the  defendant  answers,  but  does  not  answer 
fully  and  explicitly  and  distinctly  to  all  the  matters  in  any  article  of 
the  libel,  and  exception  is  taken  thereto  by  the  libellant,  and  the 
exception  is  allowed,  the  Court  may,  by  attachment,  compel  the 
defendant  to  make  further  answer  thereto,  or  may  direct  the  matter 
of  the  exception  to  be  taken  pro  confesso  against  the  defendant  to 
the  full  purport  and  effect  of  the  article  to  which  it  purports  to 
answer,  and  as  if  no  answer  had  been  put  in  thereto. 

XXXI. 

What  a  Defendant  is  not  required  to  Answer, 

The  defendant  may  object  by  his  answer  to  answer  any  allega- 
tion or  interrogatory  contained  in  the  libel  which  will  expose  him  to 
any  prosecution  or  punishment  for  a  crime,  or  for  any  penalty  or 
any  forfeiture  of  his  property  for  any  penal  offence. 

XXXIL 
fecial  Interrogatories  by  Defendant, 
The  defendant  shall  have  a  right  to  require  the  personal  answer 
of  the  libellant  upon  oath  or  solemn  affirmation  to  any  iAterrogatories 
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which  he  may  at  the  close  of  his  answer  propound  to  the  libeliant 
touching  any  matters  charged  in  the  libel,  or  touching  any  matter  of 
defence  set  up  in  the  answer,  subject  to  the  like  exception  as  to  mat- 
ters which  shall  expose  the  libeliant  to  any  prosecution  or  punish- 
ment or  forfeiture,  as  is  provided  in  the  31st  Rule.  In  default  of  due 
answer  by  the  libeliant  to  such  interrogatories,  the  Court  may  ad- 
judge the  the  libeliant  to  be  in  default  and  dismiss  the  libel,  or  may 
compel  his  answer  in  the  premises  by  attachment,  or  take  the  sub- 
ject matter  of  the  interrogatory  pro  confesso  in  favor  of  the  defend- 
ant, as  the  Court  in  its  discretion  shall  deem  most  fit  to  promote 
public  justice. 

XXXIII. 

Commissions  to  take  Answers, 

Where  either  the  libeliant  or  the  defendant  is  out  of  the  country, 
or  unable  from  sickness  or  other  casualty  to  make  an  answer  to  any 
interrogatory  on  oath  or  solemn  affirmation  at  the  proper  time,  the 
Court  may  in  its  discretion,  in  furtherance  of  the  due  administration 
of  justice,  dispense  therewith,  or  may  award  a  commission  to  take 
the  answer  of  the  defendant  when  and  as  soon  as  it  may  be  prac- 
ticable. 

XXXIV. 

Intervention  of  third  Persons, 

If  any  third  person  shall  intervene  in  any  cause  of  admiralty  and 
maritime  jurisdiction  in  rem,  for  his  own  interest,  and  he  is  entitled, 
according  to  the  course  of  admiralty  proceedings,  to  be  heard  for 
his  own  interest  therein,  he  shall  propound  the  matter  in  suitable 
allegations,  to  which,  if  admitted  by  the  Court,  tlie  other  party  or 
parties  in  the  suit  may  be  required  by  order  of  the  Court  to  make 
due  answer ;  and  such  further  proceedings  shall  be  had  and  decree 
rendered  by  the  Court  therein  as  to  law  and  justice  shall  appertain. 
But  every  such  intervener  shall  be  required,  upon  filing  his  allega- 
tions, to  give  a  stipulation  with  sureties  to  abide  by  the  final  decree 
rendered  in  the  cause,  and  to  pay  all  such  costs  and  expenses  and 
damages  as  shall  be  awarded  by  the  Court  upon  the  final  decree, 
whether  it  is  rendered  in  the  original  or  appellate  Court. 
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XXXV. 

Who  may  take  Stiptiiations. 

Stipulations  in  admiralty  and  maritime  suits  may  be  taken  in  open 
Court,  or  by  the  proper  Judge  at  chambers,  or  under  his  order,  by 
any  commissioner  of  the  Court,  who  is  a  standing  commissioner  of 
the  Court,  and  is  now  by  law  authorized  to  take  affidavits  of  bail, 
and  also  depositions  in  civil  causes  pending  in  the  Courts  of  the 
United  States. 

XXXVI. 

Exceptions, 

Exception  may  be  taken  to  any  libel,  allegation  or  answer  for 
surplusage,  irrelevancy,  impertinence  or  scandal,  and  if,  upon  refer- 
ence to  a  master,  the  exception  shall  be  reported  to  be  so  objection- 
able, and  allowed  by  the  Court,  the  matter  shall  be  expunged  at  the 
cost  and  expense  of  the  party  in  whose  libel  or  answer  the  same  is 
found. 

xxxvn. 

Foreign  Attachments. 

In  cases  of  foreign  attachment,  the  garnishee  shall  be  required  to 
answer  on  oath  or  solemn  affirmation,  as  to  the  debts,  credits  or 
effects  of  the  defendant  in  his  hands,  and  to  such  interrogatories 
touching  the  same  as  may  be  propounded  by  the  libellant ;  and  if 
he  shall  refuse  or  neglect  so  to  do,  the  Court  may  award  compul- 
sory process  in  personam  against  him.  If  he  admit  any  debts,  cred- 
its or  effects,  the  same  shall  be  held  in  his  hands  liable  to  answer 
the  exigency  of  the  suit 

XXXVIII. 

Bringing  Proceeds  into  Court, 

In  cases  of  mariners^  wages,  or  bottomry,  or  salvage,  or  other 
proceedings  in  rem,  where  freight,  or  other  proceeds  of  property 
are  attached  to,  or  are  bound  by  the  suit,  which  are  in  the  hands 
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or  poflseasion  of  any  peraoD,  the  Court  may,  upon  due  application 
by  petition  of  the  party  interested,  require  the  party  charged  with 
the  possession  thereof  to  appear  and  show  cause  why  the  same 
should  not  be  brought  into  Court  to  answer  the  exigency  of  the  suit ; 
and  if  no  sufficient  cause  be  shown,  the  Court  may  order  the  same 
to  be  brought  into  Court  to  answer  the  exigency  of  the  suit,  and 
upon  failure  of  the  party  to  comply  with  the  order,  may  award  an 
attachment  or  other  compulsive  process  to  compel  obedience 
thereto. 

XXXIX. 

Desertion  of  a  Cause. 

If  in  any  admiralty  suit,  the  libellant  shall  not  appear  and  prose- 
cute his  suit  according  to  the  course  and  orders  of  the  Court,  he 
shall  be  deemed  in  default  and  contumacy,  and  the  Court  may,  upon 
the  application  of  the  defendant,  pronounce  the  suit  to  be  deserted, 
and  the  same  may  be  dismissed  with  costs. 

XL. 

Rehearings  may  he  granted. 

The  Court  may  in  its  discretion,  upon  the  motion  of  the  defend- 
ant  and  the  payment  of  costs,  rescind  the  decree  in  any  suit  in 
which,  on  account  of  his  contumacy  and  default,  the  matter  of  the 
libel  shall  have  been  decreed  against  him,  and  grant  a  rehearing 
thereof,  at  any  time  within  ten  days  aAer  the  decree  has  been  en- 
tered, the  defendant  submitting  to  such  further  orders  and  terms  in 
the  premises  as  the  Court  may  direct. 

XLl. 

Sales  of  Property, 

All  sales  of  property  under  any  decree  in  admiralty  shall  be 
made  by  the  marshal  or  his  deputy,  or  other  proper  officer  assigned 
by  the  Court,  where  the  marshal  is  a  party  in  interest,  in  pursuance 
of  the  orders  of  the  Court;  and  the  proceeds  thereof,  when  sold, 
shall  be  forthwith  paid  into  the  registry  of  the  Court  by  the  officer 
making  the  sale,  to  be  disposed  of  by  the  Court  according  to  law. 
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XLIL 
Disposition  of  Proceeds. 

All  moneys  paid  into  the  registry  of  the  Court  shall  be  deposited 
in  some  bank  designated  by  the  Court,  and  shall  be  so  deposited  in 
the  name  of  the  Court,  and  shall  not  be  drawn  out  except  by  a 
check  or  checks  signed  by  a  Judge  of  the  Court,  and  countersigned 
by  the  clerk,  stating  on  whose  account,  and  for  whose  use  it  is 
drawn,  and  in  what  suit  and  out  of  what  fund  in  particular  it  is 
paid.  The  clerk  shall  keep  a  regular  book  containing  a  memo- 
randum and  copy  of  all  the  checks  so  drawn,  and  the  date  thereof. 

XLin. 

Petition  for  Proceeds. 

Any  person  having  an  interest  in  any  proceeds  in  the  registry  of 
the  Court,  shall  have  a  right  by  petition  and  summary  proceeding 
to  intervene  interesso  suo,  for  a  delivery  thereof  to  him ;  and  upon 
due  notice  to  the  adverse  parties,  if  any,  the  Court  shall  and  may 
proceed  summarily  to  hear  and  decide  thereon,  and  to  decree  there- 
in according  to  law  and  justice  ;  and  if  such  petition  or  claim  shall 
be  deserted,  or  upon  a  hearing  be  dismissed,  the  Court  may,  in  its 
discretion,  award  costs  against  the  petitioner  in  favor  of  the  adverse 
party. 

XLIV. 

Reference  to  Commissioners^ 

In  cases  where  the  Court  shall  deem  it  expedient  or  necessary 
for  the  purposes  of  justice,  the  Court  may  refer  any  matters  arising 
in  the  progress  of  the  suit  to  one  or  more  commissioners,  to  be  ap- 
pointed by  the  Court  to  'hear  the  parties  and  make  report  therein. 
And  such  commissioner  or  commissioners  shall  have  and  possess  all 
the  powers  in  the  premises,  which  are  usually  given  to  or  exercised 
by  Masters  in  Chancery  in  references  to  them,  including  the  power 
to  administer  oaths  to,  and  examine  the  parties  and  witnesses  touch- 
ing the  premises. 
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XLV. 

Appeals. 

All  appeals  from  the  District  to  the  Circuit  Court  must  be  made 
while  the  Court  is  sitting,  or  within  such  other  period  as  shall  be 
designated  by  the  District  Court  by  its  general  rules,  or  by  an  order 
specially  made  in  the  particular  suit. 

XLVI. 

Practice  generally. 

In  all  cases  not  provided  for  by  the  foregoing  rules,  the  District 

and  Circuit  Courts  are  to  regulate  the  practice  of  the  said  Courts 

respectively,  in  such  manner  as  they  shall  deem  most  expedient  for 

the  due  administration  of  justice  in  suits  in  admiralty. 

XLVIL 

When  Rules  to  take  effect. 

These  rules  shall  be  in  force  in  all  the  Circuit  and  District  Courts 
of  the  United  States,  from  and  after  the  first  day  of  September 
next 
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ADDITIONAL  RULES  AND  ORDERS. 


Mat  24th,  1842.  Ordered^  that  the  commissioners  appointed 
by  the  respective  Circuit  Courts  of  the  United  States,  of  and  for  the 
respective  districts  of  Maine,  New  Hampshire,  and  Rhode  bland,  to 
take  depositions,  recognizances  of  bail,  and  to  do  other  acts  by  the 
authority  of  said  Courts  under  the  laws  of  the  United  States,  shall 
be,  and  hereby  are  appointed  commissioners  of  the  Circuit  Court  of 
the  district  of  Massachusetts,  for  the  like  purpose  of  taking  depositions 
and  doing  any  other  acts  authorized  by  the  laws  of  said  United 
States,  in  all  causes  and  matters  and  things  cognizable  or  depend- 
ing, or  which  may  hereafter  depend  and  be  cognizable  in  the  said 
Circuit  Court  of  said  district  of  Massachusetts. 

IL 

December  10th,  1842.  It  is  ordered  by  the  Court,  that  the  one 
hundred  and  ninth  chapter  of  title  fourth  of  the  Revised  Statutes, 
passed  November  4th,  1835,  entitled,  *^  Of  Foreign  Attachments, 
or  the  Trustee  Process,'^  be  and  hereby  is  adopted  as  the  rule  and 
practice  to  be  hereafter  pursued  in  foreign  attachments,  or  trustee 
processes  which  may  be  commenced  and  prosecuted  in  this  Court, 
saving  only  and  excepted  such  provisions  in  the  said  chapter  as  are 
inconsistent  with  or  inapplicable  to  the  jurisdiction  and  office  of  this 
Court,  or  its  processes  or  proceedings  in  such  suits,  and  mutatis 
mutandis,  whenever  so  far  as  may  be  necessary  and  proper  to 
adopt  the  same  to  the  process  and  proceedings  of  this  Court,  and 
also  the  first  section  of  the  107th  chapter  of  the  Statutes  of  Massa- 
chusetts, passed  on  the  sixth  day  of  April,  one  thousand  eight  hun- 
dred and  thirty-nine,  entitled  "  An  Act  concerning  testimony  in 
certain  cases,''  be  also  adopted,  and  hereby  is  adopted  as  the  rule 
of  practice  b  this  Court 
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RULES  ADOPTED  RESPECTING  THE  ADMISSION  OP  ATTORNEYS 
AND  COUNSELLORS  OP  THIS  COURT.    OCTOBER  TERM,  1843. 

In  lieu  of  the  former  rules  respecting  the  admission  of  attorneys 
and  counsellors  in  this  Court,  the  following  are  adopted,  viz  : 

in. 

Persons  of  good  moral  character,  who  have  studied  law  in  the 
office  of  an  attorney  or  counsellor  of  the  Supreme  Court  of  the 
State,  or  of  any  Circuit  or  District  Court  of  the  United  States,  or  of 
the  highei^t  Court  of  a  State  or  Territory  for  three  years  before  their 
application  for  admission,  and  shall,  if  required,  submit  to  and  satis- 
factorily pass  an  examination  in  order  to  ascertain  their  qualifica- 
tions, shall  be  admitted  as  attorneys  and  counsellors  of  this  Court 

IV. 

Persons  of  good  moral  character,  who  have  studied  law  three 
years  as  aforesaid,  and  have  been  admitted  to  practice  in  the  Su- 
preme Court  of  the  United  States,  or  of  any  Circuit  or  District 
Court  of  the  United  States,  or  of  the  highest  Court  of  any  State  or 
Territory,  shall  be  admitted  as  attorneys  and  counsellors  of  this 
Court  without  any  such  examination. 

V. 

Persons  of  good  moral  character,  who  have  studied  law  two 
years  in  the  office  of  such  attorney  or  counsellor  at  law,  and  shall 
have  been  admitted  to  practice  m  the  highest  Court  of  any  State  or 
Territory  for  one  year  prior  to  their  application  for  admission,  shall 
be  admitted  as  attorneys  and  counsellors  of  this  Court. 

VI. 

May  16th,  1844.  Additional  Rule  for  Admission  to  Practice.-^ 
Hereafter  no  gentleman  will  be  admitted  as  a  counsellor  or  attor- 
ney of  this  Court,  who  shall  not  be  recommended  by  the  bar  of 
this  Court  for  admission. 
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VIL 


June  8th,  1846.  In  all  cases  in  admiralty,  the  testimony  shall 
he  in  writing,  unless  for  special  cause  shown,  the  Court  shall  allow 
witnesses  to  he  examined  orally  upon  the  stand. 
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RULES  OP  THE  SUPREME  JUDICIAL  COURT 


COMMONWEALTH  OP  MASSACHUSETTS,  BOTH  AT  COMMON  LAW 
AND  IN  CHANCERY. 

I. 

Entry  of  Actions, 
No  civil  action  shall  be  entered  after  the  first  day  of  the  term, 
unless  by  consent  of  the  adverse  party,  and  by  leave  of  the  Court ; 
or  unless  the  Court  shall  allow  the  same  for  sufficient  cause. 

IL 

Amendments^  when  filed. 
When  an  action  shall  be  continued,  with  leave  to  amend  the 
declaration,  if  no  time  be  expressly  assigned  for  filing  such  amend- 
ment, the  same  shall  be  filed  in  the  clerk^s  office,  by  the  middle  of 
the  ensuing  vacation. 

in. 

Names  of  Attorneys  to  he  entered  on  Docket. 
Upon  the  entry  of  every  action  or  appeal,  the  name  of  the  plain- 
tiff's or  appellant's  attorney  shall  be  entered  at  the  same  time  on 
the  clerk's  docket,  and  in  default  thereof  a  nonsuit  may  be  entered, 
and  within  two  days  after  the  entry  of  the  action  or  appeal,  the  at- 
torney of  the  defendant  or  respondent  shall  cause  his  name  to  be 
entered  on  the  same  docket,  as  such  attorney  ;  and  if  it  be  not  so 
entered,  the  defendant  or  respondent  may  be  defaulted.  And  if 
either  party  shall  change  his  attorney,  pending  the  suit,  the  name 
of  the  new  attorney  shall  be  substituted  on  the  docket  for  that  of 
the  former  attorney,  and  notice  thereof  given  to  the  adverse  party. 
And  until  such  notice  of  the  change  of  an  attorney,  all  notices  given 
to  or  by  the  attorney  first  appointed,  shall  be  considered,  in  all  re- 
spects, as  notice  to  or  from  his  client,  excepting  only  such  cases  in 
33* 
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which  by  law  the  notice  is  required  to  be  given  to  the  party  per- 
sonally. 

Provided,  however,  that  nothing  in  this  rule  contained,  shall  be 
construed  to  prevent  either  party  in  a  suit  from  appearing  for  him- 
self, in  manner  provided  by  law ;  and  in  such  case,  the  party  so 
appearing  shall  be  subjectto  all  the  same  rules,  that  are  or  maybe 
provided  for  attorneys  in  like  cases,  so  far  as  the  same  are  applicable. 

IV. 

Amendments^  Terms, 
Amendments  in  matters  of  substance  may  be  made  in  the  dis- 
cretion of  the  Court,  on  payment  of  costs,  or  on  such  other  terms 
as  the  Court  shall  impose ;  but  if  applied  for  after  joinder  of  an 
issue  of  fact  or  law,  the  Court  will,  in  their  discretion,  refuse  the 
application,  or  grant  it  upon  special  terms.  And  when  either  party 
amends,  the  other  party  shall  be  entitled  also  to  amend,  if  his  case 
requires  it.  But  no  new  count  or  amendment  of  a  declaration  will 
be  allowed,  unless  it  be  consistent  with  the  origmal  declaration,  and 
for  the  same  cause  of  action. 


Depositions. 
All  depositions  shall  be  opened  by  the  clerk  when  presented, 
either  in  term  time  or  vacation ;  and  he  shall  certify  the  day  on 
which  any  deposition  is  opened,  and  may  deliver  the  same  to  the 
parly  for  whose  use  it  was  taken.  The  party  for  whose  use  it  was 
taken  shall  not  afterwards  use  said  deposition,  unless  the  same  is 
filed  in  fourteen  days  from  the  time  it  was  so  opened.  And  when 
the  deposition  is  filed,  the  day  of  filing  shall  be  noted  by  the  clerk. 
The  deposition  shall  afterwards  be  in  his  custody,  subject  to  the 
order  of  the  Court,  as  other  documents  in  the  case.  And  when  i^ 
deposition  has  been  filed,  if  not  read  on  the  trial  by  the  party  tak- 
ing it,  it  may  be  used  by  the  other  party,  if  he  see  fit.  Provided, 
however,  that  if  by  accident  or  unforeseen  cause,  the  party  shall  be 
prevented  from  filing  his  deposition  within  fourteen  days,  the  Court 
may  allow  it  to  be  filed  afterwards,  on  motion,  and  sufficient  cause 
shown. 
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VL 

Foreign  Depositions, 

The  Court  will  grant  commissions  to  take  the  depositions  of 
witnesses  without  the  State,  and  will  appoint  the  commissioners ; 
and  either  party  may,  on  application  to  the  clerk  in  vacation,  ob- 
tain a  like  commission ;  which  commission,  in  the  latter  case,  shall 
be  directed  to  any  commissioner  appointed  by  the  Governor  of  this 
State  to  take  depositions  in  any  other  of  the  United  States,  or  to 
any  Justice  of  the  Peace,  Notary  Public,  or  other  officer,  legally 
empowered  to  take  depositions  or  affidavits  in  the  State  or  country 
where  the  deposition  is  to  be  taken,  unless  the  parties  shall  agree  to 
the  commissioners.  And  in  each  case  the  depositions  shall  be  taken 
upon  interrogatories,  to  be  filed  by  the  party  applying  for  the  com- 
mission, and  upon  such  cross-interrogatories  as  shall  be  filed  by  the 
adverse  party,  the  whole  of  which  interrogatories  shall  be  annexed 
to  the  commission.  And  the  party  applying  for  the  commission, 
shall  in  each  case  file  his  interrogatories  in  the  clerk^s  office,  and 
give  notice  thereof  to  the  adverse  party,  or  his  attorney,  seven  days 
at  least  before  taking  out  the  commission,  and  one  day  more  for 
every  ten  miles  that  such  party  or  his  attorney  shall  live  from  the 
clerk's  office.  And  no  deposition  taken  out  of  the  State  by  force  of 
the  statute  in  that  case  provided,  and  without  such  commission, 
shall  be  admitted  in  evidence,  unless  it  shall  appear  that  the  adverse 
party,  or  his  attorney,  had  sufficient  notice  of  the  taking  thereof, 
and  opportunity  to  cross-examine  the  witness,  or  that,  from  the 
circumstances  of  the  case,  it  was  impossible  to  give  such  notice. 
And  when  a  deposition  shall  be  taken  and  certified  by  any  person, 
as  a  Justice  of  the  Peace,  or  other  officer  as  aforesaid,  by  force  of 
such  commission,  if  it  shall  be  objected  that  the  person  so  taking 
and  certifying  the  same  was  not  such  officer,  the  burden  of  proof 
shall  be  on  the  party  so  objecting  ;  and  if  a  like  objection  is  made 
to  a  deposition  taken  without  such  commission,  it  shall  be  incum- 
bent on  the  party  producing  the  deposition,  to  prove  that  it  was 
taken  and  certified  by  a  person  duly  authorized,  according  to  the 
statute  before  mentioned. 
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VII. 


Depositions^  mode  of  taking. 

Id  all  cases  where  depositions  are  to  be  taken  on  interrogatories, 
either  for  a  suit  at  common  law  or  in  equity,  neither  party  shall  be 
permitted  to  attend  at  the  taking  of  such  deposition,  either  himself, 
or  by  an  attorney  or  agent,  nor  be  permitted  to  communicate  by 
interrogatories,  or  suggestions  with  such  deponent,  whibt  giving  his 
deposition  in  answer  to  the  interrogatories  annexed  to  the  commis- 
sion. And  it  shall  be  the  duty  of  the  magistrate,  commissioner,  or 
examiner,  to  take  such  deposition  in  a  place  separate  and  apart 
from  all  other  persons,  and  to  permit  no  person  to  be  present  dur- 
ing such  examination,  except  the  deponent  and  himself,  and  such 
disinterested  person  (if  any)  as  he  may  think  fit  to  appoint  as  a 
clerk,  to  assist  him  in  \  educing  the  deposition  to  writing.  And  it 
shall  be  the  duty  of  such  examiner  to  put  the  several  interrogatories 
and  cross-interrogatories,  to  the  deponent  in  their  order,  and  to  take 
the  answer  of  the  deponent  o  each,  fully  and  clearly,  before  pro- 
ceeding to  the  next,  ar.d  not  o  read  to  the  deponent,  nor  permit 
the  deponent  to  read,  a  succeeding  interrogatory,  until  the  answer  to 
the  preceding  has  been  fully  taken  down.  And  it  shall  be  the 
duty  of  each  clerk,  on  issuing  a  commission,  to  take  a  deposition  on 
interrogatories,  to  insert  the  substance  of  this  order  therein,  or  to 
annex  this  order,  or  the  substance  thereof,  to  the  commission,  by 
way  of  notice  and  instruction  to  the  commissioner. 

VIII. 

Depositions  in  Term  Time. 

Depositions  may  be  taken  for  the  causes,  and  in  the  manner  by 
law  prescribed,  in  term  time,  as  well  as  in  vacation ;  provided  they 
be  taken  in  the  town  in  which  the  Court  is  holden,  and  at  an  hour 
when  the  Court  is  not  actually  in  session.  But  neither  party  shall 
be  required,  during  term  time,  to  attend  the  taking  of  a  deposition  at 
any  other  time  or  place  than  is  above  provided,  unless  the  Court,  upon 
good  cause  shown,  shall  specially  order  the  deposition  to  be  taken. 
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IX. 

Affidavits  for  Continuance, 
No  motion  for  a  continuance,  grounded  on  the  want  of  material 
testimony,  will  be  sustained,  unless  supported  by  an  affidavit,  which 
shall  state  the  name  of  the  witness,  if  known,  whose  testimony  is 
wanted,  the  particular  facts  he  is  expected  to  prove,  with  the 
grounds  of  such  expectation ;  and  the  endeavors  and  means  that 
have  been  used  to  procure  his  attendance  or  deposition,  to  the  end 
that  the  Ck>urt  may  judge  whether  due  diligence  has  been  used  for  that 
purpose.  And  no  counter  affidavit  shall  be  admitted  to  contradict 
the  statement  of  what  the  absent  witness  is  expected  to  prove ;  but 
any  of  the  other  facts  stated  in  such  affidavit  may  be  disproved  by 
the  party  objecting  to  the  continuance.  And  no  action  shall  be  con- 
tinued on  such  motion,  if  the  adverse  party  will  admit  that  the  absent 
witness  would,  if  present,  testify  to  the  facts  stated  in  the  affidavit, 
and  will  agree  that  the  same  shall  be  received  and  considered  as 
evidence  on  the  trial,  in  like  maimer  as  if  the  witness  were  present, 
and  had  testified  thereto ;  and  such  agreement  shall  be  made  in 
writing,  at  the  foot  of  the  affidavit,  and  signed  by  the  party,  or  his 
counsel,  or  attorney.  And  the  same  rule  shall  apply,  mutatis  mti- 
tandis^  when  the  motion  is  grounded  on  the  want  of  any  material 
document,  paper,  or  other  evidence,  that  might  be  used  on  the  trial. 

X. 

Terms  of  Continuance. 
When  an  action  is  continued  at  the  motion  of  either  party,  at  the 
term  when  it  might  otherwise  have  been  tried,  the  party  making  the 
motion  shall  pay  to  the  adverse  party  all  his  costs  incurred  at  that 
term  in  procuring  the  attendance  of  witnesses,  unless  the  continu- 
ance is  ordered  on  account  of  some  unfair  advantage  taken  by  the 
adverse  party,  or  of  some  other  fault  or  misconduct  on  his  part ;  or, 
unless  when  the  party  making  the  motion  shall  have  given  notice 
thereof,  with  a  statement  of  the  grounds  of  such  motion  to  the  ad- 
verse party,  or  his  attorney,  in  such  season,  before  the  sitting  of  the 
Court,  as  might  have  prevented  the  attendance  of  the  witnesses ;  or 
when  it  shall  appear  that  the  ground  of  the  motion  was  not  season- 
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ably  known  to  the  party  making  it ;  and  the  costs  thus  paid  shall 
not  be  included  in  the  bill  of  costs  of  the  party  receiving  them,  if  he 
should  finally  prevail  in  the  suit. 

XL 

Other  Ttrms. 
The  preceding  rule  will  not  prevent  the  Court  from  imposing  any 
other  and  additional  terms  on  the  party  moving  for  a  continuance^ 
when  the  justice  of  the  case  shall  require  it ;  neither  shall  it  be  con- 
strued to  prevent  the  party,  Jo  whom  such  previous  notice  may  have 
been  given,  from  procuring  the  attendance  of  his  witnesses,  if  he 
shall  think  fit  to  oppose  the  motion  for  a  continuance.  And  in  such 
case,  if  the  motion  is  granted,  the  costs  for  such  witnesses  shall  be 
allowed  in  the  bill  of  costs  for  the  said  party,  if  he  should  finally 
prevail  in  the  suit. 

xn. 

FaeU  to  he  veryUd  by  Affidctoit. 
The  Court  will  not  hear  any  motion  grounded  on  facts,  unless 
the  facts  are  verified  by  affidavit,  or  are  apparent  from  the  record 
and  from  the  papers  on  file  in  the  case,  or  are  agreed  and  stated  in 
writing,  to  be  signed  by  the  parties,  or  their  attorneys.  And  the 
same  rule  will  be  applied  as  to  all  facts  relied  on  in  opposing  any 
motion. 

XIII. 

Bringing  Money  into  Court. 
In  all  cases  in  which  money  shall  be  brought  into  Court  under  the 
common  rule,  the  plaintiff  shall  be  entitled  to  receive  the  same, 
together  wilh  his  costs  up  to  that  time,  to  be  legally  taxed  ;  and  if 
the  plaintiff  shall  in  reasonable  time  tax  his  costs,  the  amount  thereof 
shall  be  paid  into  Court,  in  addition  the  money  brought  in,  and  shall 
be  for  the  use  of  the  plaintiff,  and  paid  out  to  him  on  request 
Whereupon,  the  amount  so  brought  in,  on  account  of  the  plaintiff  ^s 
demand,  shall  be  considered  as  stricken  out  of  the  plaintiff^s  de- 
mands, to  the  same  effect  as  if  paid.    If  the  plaintiff  shall  consent 
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to  accept  the  amount  thus  paid,  with  costs,  in  satisfaction,  all  further 
proceedings  in  the  cause  shall  cease.  If  the  plaintiff  shall  signify 
his  election  not  to  receive  the  same  in  satisfaction,  hut  to  proceed 
in  his  suit,  if  he  shall  recover  any  sum  beyond  the  amount  thus  paid 
in,  he  shall  be  entitled  to  a  judgment  therefor,  with  costs,  to  be  taxed 
from  the  time  the  money  was  so  brought  in.  If  the  plaintiff  does 
not  prove  more  to  be  due  to  him  than  the  sum  thus  paid  in,  the  de- 
fendant shall  be  entitled  to  a  verdict,  and  judgment  thereon,  with 
costs,  to  be  taxed  from  the  time  the  money  was  paid  into  Court ; 
and  the  terms  of  the  rule  shall  be  m  conformity  herewith. 

XIV. 

Disposition  of  the  Money. 

In  all  cases  where  money  is  paid  into  Court,  upon  tender,  or  upon 
the  common  rule,  the  money  shall  be  considered  in  the  custody  of 
the  clerk,  whose  duty  it  shall  be  to  receive  it,  and  to  pay  it  to  the 
plaintiff  on  request.  And  if  the  plaintiff  shall  not  be  ready  to  receive 
the  same  of  the  clerk  as  soon  as  paid,  it  shall  be  the  duty  of  the 
clerk  to  deposit  the  same  in  some  bank,  and  not  to  draw  the  same, 
except  for  the  purpose  of  paying  the  same  over  to  the  party  entitled 
thereto  ;  and  in  such  case,  the  money  shall  be  deemed  to  be  at  the 
risk  of  the  person  entitled  thereto,  from  the  time  of  the  deposit  to 
the  time  the  same  shall  be  drawn  for.  And  in  all  such  cases  the 
clerk  shall  be  entitled  to  a  fee  of  one  dollar,  together  with  a  com- 
mission of  one  per  cent  on  sums  not  exceeding  five  hundred  dol- 
lars, and  one  half  per  cent,  on  any  amount  beyond  that  sum,  as  a 
compensation  for  receiving  and  paying  out  the  money,  to  be  paid 
by  the  party  paying  the  money  into  Court. 

XV. 

Cases  to  he  tried  in  their  Order. 

All  civil  actions  shall  be  heard  and  tried  in  the  order  in  which 
they  stand  on  the  docket ;  unless  the  Court  shall,  upon  good  cause 
shown,  postpone  any  trial  to  a  time  later  than  that  in  which  it  would 
come  in  course.  Provided,  however,  that  any  one  action  may,  with 
the  consent  of  all  the  parties  concerned,  and  with  the  leave  of  the 
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Court,  be  substituted  for  another  action,  standing  earlier  on  the  dock- 
et ;  but  in  such  case,  the  said  action  which  stood  earliest  shall  take  the 
place  of  the  one  which  is  substituted  for  it,  and  shall  be  tried  when 
the  latter  would  have  come  on  in  course,  if  no  such  change  had 
taken  place.  And  no  action  will  be  continued,  even  by  consent  of 
parties,  unless  for  good  cause  shown. 

XVI. 

Time  of  moving  for  CorUinuanee, 

When  the  Court  is  held  4>y  one  Judge  for  the  trial  of  causes  by 
the  Jury,  all  motions  for  the  continuance  or  postponement  of  any 
civil  action,  except  in  the  county  of  Suffolk,  shall  be  made  on  the 
first  day  of  the  term,  or  on  the  first  day  afler  the  entry  of  the  action, 
unless  prevented  by  inevitable  accident,  or  other  sufficient  cause  ; 
or  unless  the  cause  or  ground  of  the  motion  shall  first  exist,  or  be- 
come known  to  the  party,  afler  that  day  ;  in  which  cases,  the  mo- 
tion shall  be  made  as  soon  aAerwards  as  it  can  be  made,  according 
to  the  course  of  the  Court ;  and  whenever  an  action  is  continued  on 
such  motion  afler  the  time  above  prescribed,  the  party  making  the 
motion  shall  not  be  allowed  any  costs  for  his  travel  and  attendance 
for  that  term,  unless  the  continuance  is  ordered  on  account  of  some 
fault  or  misconduct  of  the  adverse  party. 

XVII, 

Proviso. 

Provided,  however,  and  it  is  further  ordered,  that  when  the  Court 
shall  be  held  by  one  Judge  as  aforesaid,  in  any  law  term,  aAer  the 
determination  of  the  law  questions,  the  first  day  of  the  sittings  for 
the  trial  of  causes  by  the  Jury  shall  be  considered  as  the  first  day 
of  the  term,  as  to  any  thing  contained  in  the  preceding  rule ;  and 
provided  also,  that  in  the  county  of  Sufiblk  such  motion  may  be 
made  within  the  first  four  days  of  the  sitting  of  the  Court,  with  the 
like  efiect  as  if  made  on  the  first  day  of  the  term,  or  of  the  sittings 
as  aforesaid.  But  this  rule  shall  not  be  construed  to  prevent  the 
making  of  any  such  motion  at  any  earlier  time  during  the  same 
term,  when  the  party  is  prepared  to  make  it 
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XVIIL 

Motions^  ^  to  he  made  first  day  of  Term, 

When  the  Court  is  held  by  one  Judge  as  aforesaid,  in  those  coun- 
ties in  which  the  Court  is  usually  in  session  for  the  trial  of  causes  by 
the  Jury,  more  than  two  weeks,  all  motions,  reports  of  referees, 
petitions,  and  other  like  applications,  shall  be  made  and  presented 
on  the  first  day  of  the  term,  or  at  the  opening  of  the  Court  on  the 
morning  of  each  Monday  during  the  term ;  and  in  those  counties  in 
which  the  Court  is  not  usually  in  session  more  than  two  weeks,  all 
such  motions  and  other  applications  shall  be  made  on  the  first  day 
of  the  term,  or  at  the  opening  of  the  Court  on  the  morning  of  each 
day  ;  provided,  that  when  the  cause  or  ground  of  such  motion,  or 
other  application,  shall  first  exist,  or  become  known  to  the  party,  after 
the  times  in  this  rule  appointed  for  making  the  same,  it  may  be 
made  (if  the  case  require  it)  at  any  intermediate  time. 

XIX. 

Calling  Docket  in  Suffolk. 

In  the  county  of  Suffi)lk,  on  the  first  day  of  the  November  term, 
and  on  some  convenient  day  of  the  March  term,  previous  to  the 
sittings  for  Jury  trials,  the  docketof  continued  actions  shall  be  called 
over,  and  all  actions  intended  for  trial  shall  be  noted  as  such,  at  the 
suggestion  of  the  counsel  for  either  party ;  and  no  action  that  shall 
not  be  so  noted  for  trial  shall  be  entitled  to  a  trial  during  that  term, 
unless  satis&otory  cause  shall  be  shown  for  the  delay. 

XX. 

In  other  Counties. 

On  such  day  as  shall  be  appointed  by  the  presiding  Judge,  he 
giving  notice  from  the  bench  one  day,  at  least,  previous  thereto,  the 
same  proceedings  shall  be  had  in  regard  to  the  list  of  new  entries, 
as  are  provided  for  by  the  foregoing  Rule  in  regard  to  continued 
actions. 

34 
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XXL 

Motions  for  Postponement. 
As  it  frequently  happens  that  there  is  just  cause  for  postpone- 
ment of  actions  on  account  of  evidence  expected  from  abroad, 
when  there  may  Dot  be  sufficient  reason  for  a  continuance  thereof 
to  the  next  term,  and  by  reason  of  such  postponement,  the  order  of 
the  docket  is  deranged,,  to  the  inconvenience  of  parties  or  counsel, 
who  might  otherwise  be  prepared  for  trial,  immediately  after  the 
aiaking  out  of  the  trial  list  as  aforesaid,  the  Court  will  proceed  to 
hear  and  determine  motions  for  postponement,  which  shall  be  sus- 
tained only  upon  affidavit^  as  in  case  of  motions  for  continuance, 
unless  the  ground  of  the  motion  shall  otherwise  appear ;  and  all 
continued  actions  which  shall  be  postponed,  shall  be  placed  in  their 
numerical  order  at  the  end  of  the  continued  list,  and  shall  stand  for 
trial  in  that  order,  subject  to  be  further  postponed,  if,  in  the  opinion 
of  the  Court,  a  sufficient  cause  shall  continue  to  exist.  But  no 
action  shall  be  postponed  by  consent,  except  by  way  of  substitution ; 
and  DO  motion  shall  be  sustained  for  postponement,  after  the  hear- 
ing upon  such  motions  shall  have  been  gone  through  with,  as  afore- 
.  said,  for  any  cause  which  was  known  to  exist  at  the  time  when  such 
motion  ought  to  have  been  made  ;  and  if  any  new  cause  arise,  the 
motion  shall  be  made  on  the  day  next  after  the  fact  on  which 
may  be  founded,  shall  have  come  to  the  knowledge  of  the  party. 

XXII. 

Negligence  in  getting  Evidence, 

Whereas  delays  sometimes  occur  by  reason  of  omission  or  neg- 
lect to  take  out  commissions  for  evidence  from  other  States  or 
foreign  counties,  no  action  shall  be  postponed  or  continued  to  await 
the  return  of  such  commission,  if  it  shall  appear  that  there  has  been 
any  negligence  to  apply  for  and  transmit  the  same,  whether  such 
negligence  happen  in  term  time  or  in  vacation. 

XXIIL 
Auditors. 
Whenever  auditors  shall  be  appointed  in  any  action,  the  rule 
shall  be  taken  out  and  proceeded  upon  within  such  time  during  the 
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term,  or  in  vacation,  as  that  the  report  shall  be  made  at  the  next 
succeeding  term  of  the  Court.  And  if  no  report  shall  be  made 
within  three  weeks  from  the  commencement  of  said  next  term, 
the  rule  shall  be  discharged,  and  the  action  shall  stand  for  trial, 
subject  to  the  foregoing  rules,  unless  the  Court  shall,  in  its  dis- 
cretion, allow  further  time  for  the  auditors  to  proceed. 

XXIV. 
Written  Arguments, 

If  the  counsel  in  any  case  on  the  law  docket  shall  choose  to 
present  to  the  Court  a  written  argument,  he  shall  deliver  a  copy 
thereof,  with  a  citation  of  all  the  authorities  referred  to,  unto  the 
adverse  counsel  thirty  days  before  the  beginning  of  the  term  at 
which  the  cause  is  to  be  argued ;  and  in  such  case  there  shall  be 
no  additional  argument  on  the  same  side,  except  in  reply  as  here- 
after stated  ;  and  if  the  counsel  who  shall  receive  such  copy  shall 
determine  to  answer  the  same  in  writing,  he  shall  deliver  a  copy  of 
bis  answer,  with  his  citation  of  authorities,  to  the  counsel  from 
whom  he  received  the  argument,  seven  days  before  the  said  term ; 
and  in  such  case,  both  the  arguments,  with  the  reply  by  the  open- 
ing counsel,  if  any  be  made,  shall  be  delivered  to  the  Court  at  the 
beginning  of  the  term,  and  shall  not  be  read  by  the  counsel ;  but 
the  counsel  who  may  receive  such  written  argument  may  answer 
the  same  ore  tonus,  at  such  time  as  shall  be  assigned  by  the  Court, 
after  having  had  opportunity  to  read  .the  same,  and  in  such  case 
only,  the  adverse  counsel  may  reply  ore  tenus,  but  shall  be  held 
strictly  to  a  reply  to  the  answer  to  his  written  argument,  without 
recurrence  thereto,  except  for  the  purpose  of  replying  as  aforesaid. 

Provided,  however,  in  the  case  of  sickness,  or  necessary  absence 
of  counsel,  the  Court  may,  at  their  discretion,  receive  a  written 
argument,  or  hear  the  same  read;  in  which  case,  the  adverse 
counsel  may,  if  he  require  it,  have  time  to  answer  the  same. 

XXV. 

Appeals  from  Municipal  Court,  ^ 
All  appeals  from  the  Municipal  Court  to  this  Court  shall  be  entered 
on  the  first  day  of  the  term,  to  which  the  said  appeal  is  claimed; 
and  all  papers  necessary  to  be  produced,  including  all  the  recog- 
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Bizonoes  taken  at  die  preceding  terms  of  the  Manici|Mil  Cooit,  oo 
appeal,  shall  be  filed  on  said  first  day.  And  said  appeals  shall 
stand  first  for  trial  by  Jury  at  that  term.  And  if  at  the  opening  of 
the  Court,  on  the  second  day  aforesaid,  this  rule  shall  mrt  have  been 
complied  with,  the  said  appellants  or  their  sureties  shall,  on  motion 
of  the  attorney  for  the  Commonwealth,  be  defaulted,  and  scire 
iSicias  shall  be  awarded  against  them,  as  the  law  provides.  And  it 
shall  be  the  duty  of  the  clerk  or  clerks  of  this  Court  to  keep  a 
separate  list  or  docket  of  such  appeals,  and  to  deliver  a  copy  of  the 
same  to  the  attorney  for  the  Commonwealth  at  the  opening  of  the 
Court  on  the  second  day  of  the  term. 

XXVI. 

Motions  far  New  TVials. 

No  motion  shall  be  sustained  for  a  new  trial  in  any  civil  action 
after  verdict  of  the  Jury,  either  on  account  of  any  opinions  or  de» 
cisions  of  the  Judge  given  in  the  course  of  the  trial,  or  because  the 
verdict  is  alleged  to  be  against  evidence,  or  the  weight  of  evidence, 
unless,  within  three  days  after  the  verdict  is  returned,  the  counsd 
of  the  party  complaining  of  the  proceedings,  or  of  the  verdict,  shall 
file  a  motion  for  a  new  trial,  specifying  the  grounds  of  his  com- 
plaint, and  causing  a  copy  of  the  said  motion  to  be  delivered  to  the 
adverse  counsel,  on  the  day  the  same  shall  be  filed.  And  if  it  shall 
be  alleged  as  the  ground,  or  one  of  the  grounds  of  the  motion,  that 
the  verdict  is  against  the  evillence,  or  the  weight  of  it,  the  counsel 
of  the  party  shall,  within  ten  days  after  the  filing  his  motion,  make 
make  out  and  deliver  to  the  clerk  a  copy  of  his  minutes  of  the  oral 
evidence,  and  shall  specify  the  depositions  or  documents  on  which 
he  intends  to  rely  in  support  of  his  motion ;  otherwise,  the  motion 
shall  be  stricken  off,  and  judgment  may  be  rendered  on  the  verdict, 
on  the  motion  of  the  counsel  for  the  party,  in  whose  favor  the  ver- 
dict shall  be  returned. 

Provided,  however,  that  this  rule  shall  not  apply  to  cases  in 
which  the  Judge  presiding  at  the  trial  shall  reserve  any  question  of 
law ;  nor  shall  it  affect  the  rights  of  parties  to  file  exceptions,  ac- 
cording to  the  statute  in  that  case  made  and  provided ;  and  pro- 
vided, also,  that  should  the  trial  of  any  case  be  had  so  near  the 
close  of  any  term,  that  the  foregoing  rule  cannot  be  complied  with, 
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the  moUon  for  a  new  trial  shall  be  made  before  the  Court  adjourns, 
and  the  specification  of  the  reasons  shall  be  filed  within  three  days 
afterwards ;  and  such  time  shall  be  allowed  for  a  compliance  with 
the  residue  of  the  rule  as  the  presiding  Judge  shall  order.     . 

XXVII. 
Law  Dockets  and  entry  of  Actions, 
When  the  Court  is  held  by  three  or  more  of  the  Judges,  for  the 
hearing  and  determining  of  questions  and  issues  of  law,  as  provided 
by  the  statute,  all  actions  intended  for  argument  shall  be  entered  on 
a  law  docket,  to  be  kept  for  that  purpose  by  the  clerk ;  and  if  it  is 
a  new  action  of  that  term,  it  shall  be  entered  on  the  law  docket  at  the 
same  lime  when,  by  the  foregoing  rules,  it  is  to  be  entered  on  the  gen- 
eral docket ;  and  if  a  continued  action,  it  shall  be  entered  on  the  law 
docket  before  the  opening  of  ihQ  Court  on  the  first  day  of  the  term. 
And  no  action  shall  be  entered  on  the  law  docket  after  the  times 
above  appointed,  unless  it  shall  appear  to  the  Court  that  the  entry 
was  prevented  by  accident,  or  for  other  sufiicient  cause. 

XXVIII. 

Copies  of  Papers  an  Law  Questions, 

In  every  case  intended  for  argument,  as  aforesaid,  copies  of  all 
the  material  papers  shall  be  delivered  to  each  of  the  Judges  at  or 
before  the  opening  of  the  Court,  on  the  first  day  of  the  term,  or  im- 
mediately upon  the  entry  of  the  action  upon  the  law  docket ;  and  no 
action  shall  be  so  entered  by  the  clerk,  until  the  papers  are  prepared 
and  ready  to  be  delivered  as  aforesaid ;  provided,  that  when  the 
question  arises  upon  a  special  verdict,  a  writ  of  error,  or  certiorari, 
or  the  answers  of  trustees,  or  in  a  suit  in  equity,  it  shall  be  sufiicient 
to  make  out  one  complete  copy  of  the  material  papers  to  be  de- 
livered to  the  Chief  Justice,  and  abstracts  of  the  same,  to  be  deliv- 
ered to  each  of  the  other  Judges ;  such  abstracts  to  be  so  made  as 
to  present  fully  the  question  intended  to  be  urged. 

XXIX. 

Law  Docket, 
The  clerk  shall  enter  on  the  law  docket,  all  actions  in  which  it 
shall  appear  from  the  record,  or  from  his  docket,  that  there  is  any 
question  of  law  to  be  argued,  and  all  such  as  either  party  shall 
34* 
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request  to  have  so  entered,  provided  the  papers  are  prefmced  as 
above  directed :  and  actions  so  entered  within  the  times  above  lini« 
ited  in  that  behalf,  shall  be  entered  in  the  order  in  which  Uiey  stand 
on  the  general  docket ;  and  if  any  are  entered  afterwards,  by  leave 
of  the  Court,  they  shall  be  entered  successively  at  the  end  of  the 
law  docket,  and  shall  not  be  argued  until  they  come  on  in  course, 
on  that  docket ;  but  all  of  them  shall  have  their  proper  numbers 
prefixed,  as  they  are  numbered  on  the  general  docket 

XXX. 

Writs  of  Error. 
In  all  cases  of  writs  of  error,  or  certiorari,  issuies  of  law  on  plead- 
ings, facts  agreed  and  stated  by  the  parties,  and  trustee  processes, 
it  shall  be  the  duty  of  the  plaintiff  or  complainant  to  cause  the  action 
to  be  entered  on  the  law  docket,  and  to  furnish  the  papers  for  the 
Court ;  and  in  all  other  cases  the  same  shall  be  done  by  the  party 
who  moves  for  a  new  trial,  or  who  holds  the  affirmative  upon  the 
question  to  be  argued  ;  but  this  shall  not  prevent  the  adverse  party 
from  making  the  entry  and  furnishing  the  papers,  if  neglected  by 
him  whose  duty  it  is,  as  aforesaid.  And  when  the  party  whose  duty 
it  is,  shall  neglect  to  enter  the  action,  or  to  furnish  the  papers,  as 
aforesaid,  he  shall  not  have  any  coats  for  that  term. 

XXXI. 

Clerk  to  make  Copies. 
When  the  papers  of  which  copies  are  required  as  aforesaid,  are 
filed  in  the  clerk's  office,  it  shall  be  his  duty  without  delay  to  make 
out  such  copies  for  the  Court,  unless  he  shall  be  notified  by  the  party 
whose  duty  it  is  to  furnish  the  papers,  that  the  question  of  law  is 
waived,  or  will  not  be  argued  ;  and  when  an  abstract  is  sufficient, 
the  attorney  of  the  party  shall  make  out  the  abstract,  to  be  copied 
by  the  clerk,  or  otherwise  tl^e  clerk  may  make  out  a  complete  copy 
for  each  Judge,  the  extraordinary  expense  of  which  shall  be  borne 
by  such  party,  and  the  costs  of  the  copies  shall  in  every  case  be 
advanced  by  the  party  whose  duty  it  is  to  furnish  the  same,  unless 
they  shall  be  received  and  paid  for  by  the  adverse  party.  And  all 
such  copies  shall  be  written  in  a  fair,  legible  hand,  on  one  side  only 
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of  each  sheet,  and  with  a  convenieDt  margin ;  and  they  shall  be 
folded  unifonnly,  like  the  other  files  of  the  clerk,  with  the  names  of 
the  parties,  and  the  number  of  the  action  indorsed  thereon.  And 
the  costs  of  such  copies  shall  be  taxed  for  the  party  prevailing  in 
the  suit,  if  he  shall  have  furnished  the  same. 

XXXII. 
Order  of  IWoZ. 
Each  civil  action  shall  stand  for  argument  in  its  order  upon  the 
law  docket ;  and  when  called  for  argument,  if  neither  party  appear, 
it  may  be  struck  off  the  law  docket,  and  shall  be  considered  as  not 
having  been  entered  thereon ;  and  if  one  party  only  appears,  he 
shall  be  heard  ex  parte,  or  the  Court  will  render  judgtoent,  on  non- 
suit or  default,  or  such  other  judgment  as  the  case  may  require. 
This  rule,  however,  so  far  as  it  requires  actions  to  be  taken  in  their 
order,  shall  not  apply  to  libels  for  divorce,  nor  to  appeals  from  the 
Probate  Court,  in  which  there  may  be  any  question  or  issue  of  fact, 
but  these  may  be  taken  in  such  order  as  the  Court  may  direct. 

XXXIII. 
Copiet  to  he  eetU  to  Judges. 
To  enable  the  Court  the  better  to  understand  the  questions  to  be 
argued  in  each  case,  and  to  prevent  unnecessary  delay  in  the  deter- 
mination thereof,  the  clerks  are  required,  in  all  cases,  to  transmit  to 
the  Judges  m  vacation,  copies  of  all  papers  made  by  them  as  afore- 
said, as  soon  as  may  be  after  the  copies  are  made  out ;  and  no 
argument  will  be  heard  in  any  case,  till  one  day  at  least  afler  the 
papers  shall  have  been  delivered  to  the  Judges,  unless  it  be  the  first 
day  of  the  term,  or  unless  the  Court  shall  think  proper,  for  special 
reasons,  to  dispense  with  this  part  of  the  rule. 

XXXIV. 

I  Records  to  he  kept. 

The  clerk  shall  be  answerable  for  all  records  and  papers  filed  in 
the  Court,  or  in  his  office ;  and  they  shall  not  be  taken  from  his  cus- 
tody, without  his  consent,  unless  by  special  order  of  Court ;  but  the 
parties  may  at  all  times  have  copies. 
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XXXV. 

Time  of  entering  Judgments. 
The  clerk  shall  make  a  memorandum  on  his  docket  of  the  day  on 
which  any  judgment  is  awarded  ;  and  if  no  special  award  of  judg- 
ment is  made,  it  shall  he  entered  as  of  the  last  day  of  the  term. 

XXXVI. 

AH  Papers  to  he  filed. 

In  order  to  enable  the  clerks  to  make  up  and  complete  their  rec- 
ords within  the  time  prescribed  by  law,  it  shall  be  the  duty  of  the 
prevailing  party  in  every  suit  forthwith  to  file  with  the  clerk  all 
papers  and  documents  necessary  to  enable  him  to  make  up  and 
enter  the  judgment,  and  to  complete  the  record  of  the  case  ;  and  if 
the  same  are  not  so  filed,  within  three  months  aAer  judgment  shall 
have  been  ordered,  the  clerk  shall  make  a  memorandum  of  the  fact 
on  the  record ;  and  the  judgment  shall  not  be  afterwards  recorded, 
unless  upon  a  petition  to  the  Court  at  a  subsequent  term,  and  after 
notice  to  the  adverse  party,  the  Court  shall  order  it  to  be  recorded ; 
and  no  execution  shall  issue  until  the  papers  are  filed  as  aforesaid. 
And  when  a  judgment  shall  be  recorded  upon  such  petition,  the 
clerk  shall  enter  the  same,  together  with  the  order  of  the  Court  for 
recording  it,  among  the  records  of  the  term  in  which  the  order  is 
passed,  with  apt  references  in  the  index  and  book  of  records  of  the 
term  in  which  the  judgment  was  awarded,  so  that  the  same  may  be 
readily  found ;  and  the  judgment,  when  so  recorded,  shall  be,  and 
be  considered,  in  all  respects,  as  a  judgment  of  the  term  in  which  it 
was  originally  awarded.  And  the  party  delinquent  in  such  case, 
shall  pay  to  the  clerk  the  costs  of  recording  the  judgment  anew, 
and  also  the  costs  on  the  petition,  and  the  costs  of  the  adverse  party, 
if  he  shall  attend  to  answer  thereto. 

xxxvn. 

Leaving  Blanks  in  Records. 
Whereas  the  clerks  in  keeping  their  records  in  books,  according 
to  the  ancicQt  usage  in  this  State,  do  sometimes  begin  to  enter  a 
judgment  before  they  have  all  the  papers  necessary  to  complete  the 
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same,  and  thereupon  leave  a  blank  in  the  book,  to  be  afterwards 
filled  up ;  it  is  ordered,  that  no  such  blanks  be  suffered  to  remain 
for  more  than  six  months  after  the  end  of  the  term  at  which  the 
judgment  was  rendered ;  and  if  the  clerk,  after  beginning  to  enter  a 
judgment  as  aforesaid,  shall  be  prevented  from  completing  the 
record  for  want  of  any  necessary  papers,  as  mentioned  in  the  pre- 
ceding rule,  he  shall  make  a  memorandum  of  the  fact,  as  above 
directed,  in  the  blank  space  so  left  in  the  book,  so  that  no  one  can 
afterwards  interpolate  the  judgment  therein. 

XXXVIII. 

Inspection  of  Reeard$. 
Whereas  it  is  made  the  duty  of  the  Judges  of  the  several  Courts 
to  inspect  the  conduct  of  their  respective  clerks,  in  regard  to  the 
making  and  keeping  of  their  records,  it  is  ordered,  that  the  respeo 
tive  clerks  of  this  Court  shall,  on  the  first  day  of  every  term,  exhibit 
to  the  Court  the  then  latest  booK  of  records  in  their  respective 
offices,  and  such  others  as  the  Court  shall  require  ;  to  the  end  that 
in  case  of  any  deficiency  therein,  the  Court  may  take  the  measures 
prescribed  by  the  statute  in  such  case,  and  such  other  measures  as 
the  case  shall  appear  to  them  to  require. 

XXXIX. 

Writs  of  Scire  Facias.  » 

When  default  is  made  by  any  party  bound  by  recognizance  in  any 
criminal  proceeding,  the  clerk  shall,  ex  officio,  issue  a  scire  facias 
thereon,  returnable  to  the  next  term,  unless  the  Court  shall  make  a 
special  order  to  the  contrary,  or  the  Attorney  General,  or  other 
prosecuting  officer  for  the  government,  shall  otherwise  direct 

XL. 

Attendance  of  Jurors, 
Every  venir  e  facias  shall  be  made  returnable  into  the  clerk's 
office  by  ten  o'clock  in  the  forenoon  of  the  first  day  of  the  term ;  and 
the  jurors  shall  be  required  to  attend  at  that  time,  unless  the  Court 
shall  otherwise  direct 
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XLI. 


BUls  of  Cost. 
Bills  of  costs  shall  be  taxed  by  the  clerk,  upon  a  bill  to  be  made 
out  by  the  party  entitled  to  them,  if  he  shall  present  such  a  bill,  and 
otherwise  upon  a  view  of  the  proceedings  and  files  appearing  in  the 
clerk^s  office ;  and  no  costs  shall  be  taxed  without  notice  to  the 
adverse  party  to  be  present,  provided  he  shall  have  given  notice  in 
writing  to  the  clerk,  or  by  causing  it  to  be  entered  on  the  clerk^s 
docket,  of  his  desire  to  be  present  at  the  taxation  thereof.  And 
either  party,  dissatisfied  with  the  taxation  of  the  clerk,  may  appeal 
to  the  Court,  or  to  a  Judge  in  vacation. 

XLII. 

Costs  when  continued  under  Reference, 
When  an  action  is  continued  by  the  Court  for  advisement,  or 
under  reference  by  a  rule  of  Court,  costs  shall  be  allowed  to  the 
party  prevailing,  for  only  one  day's  attendance,  and  his  travel,  at 
every  intermediate  term. 

XLUL 

Writ  of  Error. 

In  everj  writ  of  error,  the  plaintiff  may  file  the  assignment  of 
errors  in  the  clerk's  office  before  taking  out  the  ^ire  facias ;  in 
which  case,  the  same  shall  be  inserted  in  the  scire  facias,  and  the 
defendant  shall  be  heard  to  plead  thereto  within  the  first  two  days 
of  the  return  term,  unless  the  Court  shall,  by  special  order,  enlarge 
the  time. 

XLIV. 

Writ  of  Protection. 
No  writ  of  protection  shall  issue,  except  by  the  order  of  Court, 
or  some  one  of  the  Judges  thereof;  such  order  to  be  made  upon 
the  application  of  the  person  for  whom  such  writ  of  protection  is  to 
be  issued,  or  some  person  by  him  duty  authorized ;  and  no  order 
shall  be  made  for  granting  such  writ  of  protection,  until  it  shall  be 
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made  to  appear  to  the  Court,  or  Judge  applied  to,  by  affidavit,  or 
other  satisfactory  evidence,  that  the  application  is  made  in  good 
faith,  and  for  the  purpose  of  enabling  such  person  to  attend  this 
Ck>urt  as  a  party,  or  as  a  witness,  in  some  cause  pending, —  such 
cause  to  be  specified  ;  —  if  a  party  plaintiff,  that  such  suit  has  not 
been  commenced  by  him  collusively ;  or  if  a  defendant,  that  such 
suit  has  not  been  commenced  against  him  by  his  request  or  procure- 
ment, collusively,  and  to  enable  him  to  obtain  a  writ  of  protection  ; 
or  if  as  a  witness,  that  he  has  been  duly  summoned,  by  process,  to 
attend  as  a  witness  ;  and  that  he  has  not  been  so  summoned  by  his 
own  request  or  procurement,  or  collusively,  to  enable  him  to  obtain 
the  writ  of  protection  prayed  for. 


In  parsaance  of  the  provisions  of  the  Revised  Statutes,  concerning  the  simplify- 
ing and  shortening  of  pleadings,  and  presenting  a  full  and  precise  statement  of 
the  cause  of  action,  and  the  ground  of  defence,  and  of  the  provisions  of  the  sta- 
tute abolishing  special  pleading,  it  is  ordered,  that  the  following  Rules  be 
established. 


XLV. 

Venue, 

It  shall  not  be  deemed  necessary,  in  any  declaration  or  other  plead- 
ing, to  lay  the  venue  in  the  county  in  which  the  action  is  brought,  nor 
to  set  forth  in  any  manner  the  place  in  which  an  act  is  alleged  to 
have  been  done,  unless  when,  from  the  nature  of  the  case,  the  place 
may  be  material  or  traversable. 

XLVI. 
Same, 

When  any  deed,  note  or  other  instrument,  bears  date  at  any 
place,  it  may  be  alleged  to  have  been  made  at  fhat  place,  without 
any  averment  or  suggestion  that  it  was  within  the  county  in  which 
the  action  is  brought. 
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XLVII. 

Immaterial  Allegations. 

All  allegations  heretofore  usually  inserted  in  declaraticms  and 
other  pleadings,  which  are  not  material  or  traversahle,  and  which 
the  party  could  not  he  required  to  prove,  may  he  omitted,  unless 
when  they  are  required  for  the  right  understanding  of  allegations 
that  are  material. 

XLVin. 
Bill  of  Particulars. 

In  all  actions  of  indebitatus  assumpsit  for  good^  hargained  and 
sold,  or  sold  and  delivered,  or  for  work  and  materials,  or  for  money 
lent,  paid,  or  had  and  received,  the  plaintiff  shall  file  an  account  or 
bill  of  the  particulars  of  his  demand  ;  and  he  shall  not  be  allowed 
to  give  evidence  of  any  demand  that  is  not  included  in  the  said  bill 
of  particulars.  Such  bill  of  partiisulars,  if  not  filed  in  the  Court  of 
Common  Pleas,  shall  be  filed  at  the  time  of  entering  the  action  in 
this  Court,  unless  the  Court  shall,  on  the  plaintiff's  application, 
allow  it  to  be  filed  afterwards. 

XUX. 
Sams. 

The  Court  will  require  a  like  statement  of  the  particulars  of  the 
demand  in  all  other  actions  on  motion  of  the  defendant,  when  it 
shall  appear  necessary  for  presenting  distinctly  the  grounds  or  sub- 
ject of  the  action. 

L, 

Amendment  of. 

Any  bill  of  particulars  may  be  amended  by  order  of  the  Court, 
in  like  manner,  and  upon  like  terms,  as  are  or  may  be  prescribed 
for  the  amendment  of  declarations. 


BULE8  OF  SUFRSMB  JUDICIAL  COURT.  409 


LI. 

Neghct  to  fiU  Bills  of  Particulars, 
If  the  plaintiff  shall  neglect  to  file  a  bill  of  particulars  at  the  time 
of  entering  the  action  in  this  Court,  in  those  cases  in  which  it  is 
lequired  to  be  so  filed,  the  Court  will,  on  motion  of  the  defendant, 
make  an  order  on  the  plaintiff  to  file  the  bill  within  a  time  to  be  ex- 
frossed  in  the  order. 

UI. 

Same. 
If  the  plaintiff  shall  neglect  to  file  a  bill  in  pursuance  of  any  such 
order,  or  of  an  order  of  the  Court  in  any  other  case,  he  shall  be 
nonsuited,  anc^  the  defendant  shall  recover  his  costs,  unless  the 
Court  shall,  for  sufiicient  cause,  allow  a  further  time  for  filing  the 
bilL 

LIII. 

Denial  of  Signature. 
When  an  action  is  brought  on  a  promissory  note,  bill  of  ex- 
change, or  other  instrument,  the  defendant  shall  not  on  the  trial  be 
allowed  to  deny  his  signature,  or  that  of  any  other  party  to  the  in- 
strument, unless  it  be  under  a  plea  of  non  est  factum  to  a  bond  or 
other  deed,  or  unless  the  defendant  shall  have  filed  a  notice  in 
writing  of  his  intention  to  deny  the  signature ;  which  notice  shall 
be  filed  at  the  same  time  with  his  plea,  or  within  such  .further  time 
as  the  Court  shall  on  motion  allow  for  that  purpose.  The  like  rule 
shall  apply  to  any  instrument  set  forth,  in  any  notice  of  set-off, 
bill  of  particulars,  or  other  proceedings,  by  either  party,  in  any 
stage  of  the  cause. 

LIV- 

Precmhh. 

It  being  provided  by  the   statute  abolishing  special  pleading, 

that  in  any  civil  action  to  be  tried  in  this  Court,  all  matters  of  law 

and  fact  in  defence  of  such  action  may  be  given  in  evidence  under 

the  general  issue,  and  the  Court  being  authorized  to  pass  such 

36 
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Olden  TetpecttDg  notice  to  the  opposing  party  of  matters  intended  to 
be  given  in  evidence  by  either  party,  as  should  be  necessary  to 
prevent  surprise,  and  to  afford  opportunity  for  preparation  for  trial; 
it  is  ordered  as  follows : 

LV. 

General  hsue  in  Replevin^  t^c. 
In  all  civil  actions,  in  which  any  wrong  or  injury  done  to  the 
plaintiff  or  complainant  is  alleged,  including  replevin,  and  com- 
plaint for  flowage,  a  plea  by  the  defendant  that  he  is  not  guilty  in 
manner  and  form,  dec.,  whether  the  technical  general  issue  or  not, 
diall  be  deemed  a  good  general  issue. 

On  Bond. 

In  all  actions  of  debt  or  bond  or  otherwise,  a  plea'  by  the  defend- 
ant that  he  doth  not  owe  the  plaintiff,  in  manner  and  form,  6ic.  shall 
be  deemed  a  good  general  issue. 

In  Covenants, 

In  all  actions  of  covenant,  a  plea  by  the  defendant  that  he  hath 
not  broken  the  covenant  in  manner  and  form,  doc.  shall  be  deemed 
a  good  general  issue. 

In  Partition. 

In  all  writs  and  petitions  for  partition,  a  plea  by  the  respondent 
that  the  plaintiff  or  petitioner  doth  not  hold  in  common,  in  manner 
and  form,  &c.  shall  be  deemed  a  good  general  issue. 

Other  Cases. 
And  in  cases  not  enumerated,  where  there  is  no  form  of  general 
issue,  embracing  the  merits  and  matters  in  controversy,  it  shall  be 
competent  for  the  C!ourt  to  direct  how  a  general  issue  may  be 
formed,  so  as  to  embrace  such  meritB. 

LVI. 

Matters  in  Discharge  or  Avoidance. 

In  all  civil  cases,  the  defendant  shall  not  be  allowed  to  give  in 
evidence  any  specific  and  substantive  matter  of  discharge  or  avoid- 
ance of  the  action,  unless  he  shall  have  filed  a  statement  in  writing. 
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letting  forth  substantially  the  matter  of  his  defence ;  such  statement 
to  be  filed  at  the  same  time  with  the  plea,  unless  the  Court  shall, 
for  saflficient  cause  shown,  allow  it  to  be  filed  afterwards. 

LVII. 

Orders  for  Pleading. 

And  inasmuch  as  on  a  trial  under  the  general  issue,  in  all  cases, 
all  matters  of  law  and  fact  may  be  considered,  either  party  may  on 
motion  have  an  order,  requiring  the  adverse  party  to  file  a  state- 
ment in  writing  of  any  specific  or  substantive  matter  of  discharge  or 
avoidance,  which  he  proposes  and  intends  to  give  in  evidence  on 
trial ;  and  such  party  shall  not  be  allowed  to  give  in  evidence  any 
such  matter  of  discharge  or  avoidance,  unless  specified  in  such 
statement  And  the  parties  shall  be  allowed,  upon  reasonable 
cause  shown,  to  amend  their  respective  statements,  in  such  manner, 
and  upon  such  terms,  as  the  Court  may  think  reasonable. 

LVin. 

The  preceding  rule  shall  not  be  construed  to  prevent  the  defendant, 
in  any  case,  from  giving  in  evidence,  under  the  general  issue,  any 
matter  that  may  tend  to  rebut  or  disprove  the  case  which  the  plain- 
tifif  shall  have  attempted  to  make  ouL 

UX. 

Insurance  Cases. 

In  actions  on  policies  of  insurance,  the  plaintiff  shall  not  set 
forth  the  whole  policy,  but  only  so  much  thereof  as  may  be  neces- 
sary to  maintain  the  action ;  such  as,  the  subject  of  the  insurance, 
the  voyage  or  time  for  which  the  insurance  was  made,  and  such  of 
the  perils  specified  in  the  policy,  as  are  afterwards  stated  to  have 
been  the  cause  of  the  loss.  And  when  the  pUuntifT  demands  com* 
pensation  for  services  rendered,  or  money  expended  in  the  defence 
or  recovery  of'  the  property  insured,  or  fbr  a  contribution  to  a  gen- 
eral average,  or  for  any  similar  loss,  he  will  set  forth  that  part  of 
the  policy  on  which  his  claim  is  founded ;  and  in  all  cases,  he  will 
state  his  property  or  interest  in  the  subject  of  the  insurance,  and 
will  set  forth  the  voyage  and  the  loss,  and  all  other  material  facts, 
as  heretofore  required. 
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LX. 

Bands  and  Penalties, 

In  all  actions  of  debt  on  bonds,  or  on  other  contracts  with  penal- 
ties, the  plamtiff,  after  setting  out  the  instrument  in  the  usual  form, 
maj  set  forth  in  his  declaration  the  conditions  or  covenants  for  the 
breach  whereof  the  action  is  brought,  and  maj  assign  as  many 
breaches  thereof  as  he  may  think  fit;  and  the  defendant  shall 
answer  to  each  of  said  breaches,  in  like  manner  as  if  it  had  been 
assigned  in  a  replication  ;  and  if  any  one  of  the  breaches  so  as- 
signed shall  be  found  by  the  Jury,  the  plaintiff  shall  be  entitied  to 
judgment  in  the  usual  form. 

LXI. 

Assessment  of  Damages, 
If  a  yerdict  is  found  for  the  plaintiff,  the  Jury  shall,  if  required  by 
the  Court,  or  by  either  party,  also  assess  the  damages  for  the 
kreacbes  proved  before  them ;  and  for  all  breaches  for  which  dam- 
ages are  not  assessed  by  a  Jury,  they  shall  be  assessed  by  the 
Court,  upon  a  hearing  in  Chancery,  as  heretofore  practised. 

Lxn. 

Prohate  Bonds, 
In  all  actions  on  bonds,  given  to  the  Judge  of  Probate  by  exeou- 
toitf,  administrators,  guardians,  trustees  and  others,  the  plaintiff 
shall  set  forth  in  his  declaration  that  part  of  the  condition,  for  the 
breach  whereof  the  action  is  brought,  and  shall  assign  the  breach  or 
breaches  in  the  manner  before  mentioned. 

Lxin. 

Damages  an  Bonds. 
In  actions  on  bonds,  and  on  all  other  contracts,  when  damages 
are  to  be  assessed  by  the  Court,  or  by  the  clerk,  the  plaintiff  shall 
file  an  account  or  statement  in  writing  of  the  particulars  of  his  de* 
mand,  unless  when  the  same  are  sufiiciently  apparent  from  the 
declaration,  or  from  the  bond,  note,  or  other  instrument  declared 
on,  or  from  a  bill  of  particulars  filed  as  before  prescribed. 
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LXIV. 
ill    CoVttUMt, 

In  actions  of  covenant,  the  plaintiff  shall  not  set  forth  in  his  de- 
claration any  covenants  but  those  of  which  he  intends  to  allege  and 
prove  a  breach. 

LXV. 

trespass. 

In  actions  of  trespass,  the  usual  avermentSi  that  the  defendant 
committed  other  wrongs,  and  that  the  acts  charged  were  done  against 
the  peace,  may  be  omitted  ;  and  the  plaintiff  shall  be  allowed  to 
prove  all  that  he  could  have  done  if  those  clauses  had  been  inserted 
in  the  declaration. 

LXVI. 
TTseleu  Couni$. 

When  any  declaration  shall  ccmtain  unneeessaiy  and  useless 
counts,  and  when  any  party  shall  insert  unnecessary  and  useless 
averments  or  clauses  in  the  declaration,  the  Court  will,  on  motion, 
order  such  superfluous  counts,  or  other  matters,  to  be  struck  out ; 
and  the  party  by  whom  the  same  are  introduced  shall  pay  the  costs 
of  copies,  and  all  the  other  costs  occasioned  thereby,  whether  the 
superfluous  matter  is  struck  out  or  not. 

Lvn. 

Offset  of  CosU. 
In  all  cases,  where  costs  are  awarded  to  two  adverse  parties  in 
the  same  suit,  the  Court  may  order  one  sum  to  be  set  off  against  the 
other,  and  enter  judgment  for  the  balance ;  and  when  such  set-off 
cannot  be  conveniently  effected,  each  party  may  have  an  execution 
for  the  costs  due  hijn. 


The  annexed  schedule  contains  a  few  forms,  which  haTe  been  prepared  by  way 
of  illastratioD  and  example  of  the  kind  of  changes  proposed  to  be  introduced  in 
the  pleadings. 
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eoinrr  cm  a  »bomimobt  sotb,  bt  ths  vatbb  aoaoist  ths  majos. 
In  a  plea  of  the  oee,  tor  that  the  said  C.  D.  oa  the  lint  day  of  May,  in  the  year 
one  thoosaad  eight  hnndied  and  thuty*fiYe,tiy  his  note  m  vritiog  (or  value  raeeived, 
premised  the  plaintiff  to  pay  him  one  thousand  doUais  in  sixty  days  from  the  said 
date ;  yet  he  has  not  paid  the  same,~  to  the  damage,  ftc 


oovvr  ST  ▲«  mooasBB  AOAnsr  ths  makm 
•  for  that  the  said  C.  D.  on by  his  note  in  writing  ibr  value  reeeiveds 


promised  one  B.  F.  to  pay  him  or  his  order  ■■  dollars  in  ninety  days  fiom  the 
said  date;  and  the  said  E.  P.  then  indorsed  the  said  note  to  the  ^aintiff;  of  whish 
the  said  C.  D.  then  hsd  notice,  and  in  consideration  thereof  then  promised  the 
plaintiff  to  pay  him  the  amoont  of  the  said  note,  accoiding  to  the  tenor  thereof;  yet 
he  has  not  paid  the  same. 


OOVHT  BT  AH  EHDOBSBB  AGAIBST  AXT  IHDOBSBB. 

>  for  that  one  E.  F.  on  --^^  by  his  note  in  writing  for  valne  reoetTed,  prom- 


ised the  said  G.  0.  to  pay  him  or  his  order  [at  the  State  Bank  in  said  Boston]  - 
in  three  months  from  the  said  date  ;  and  the  said  C.  D.  then  indorsed  the  said  note 
to  the  plaintiff;  and  the  said  E.  F.  did  not  pay  the  amount  thereof,  although  the 
said  note  was  presented  to  him  for  payment  [at  the  said  bank]  on  the  day  when  it 
became  due ;  of  all  which  the  said  C.  D.  then  had  due  notice,  and  thereby  became 
liable  to  pay  to  the  plaintiff  the  amount  of  the  said  note  on  demand,  and  in  oonfid- 
oration  thereof  promised  the  plaintiff  to  pay  the  same  accordingly ;  yet  he  has  noTer 
paid  the  same. 


COVNT  OH  A  rOBBIQH  BILL  OF  BZCHAVGB,  BT  THB  FATBB  AGAIHBT  TBB 
ACCBPTOa. 

In  a  plea  of  the  case,  for  that  one  E.  F.  at  LiTerpool,  in  the  Kingdom  of  Great 

Britain,  on made  his  bill  of  exchange  in  writing  and  directed  the  same  to  the 

said  C.  D.  at  said  Boston,  and  thereby  required  the  said  C.  D.  in  sixty  days  after 
sight  of  that  his  first  of  exchange,  (the  second  and  third  of  the  same  tenor  and  date 
not  paid)  to  pay  to  the  plaintiff dollars  ;  and  the  said  C.  D.  on ac- 
cepted the  said  bill,  and  promised  the  plaintiff  to  pay  the  same  according  to  the 
tenor  thereof,  and  of  his  said  acceptance ;  yet  he  has  never  paid  the  same. 
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OOVHT  BT  INDOMBB  AOAimnr  ACCXPTOB. 

■  for  that  one  E.  F.  at on  — -  made  his  bill  of  exchange  in  writ- 


ing, and  directed  the  same  to  the  said  C.  D.  at and  thereby  requested  the 

said  C.  D.  in  ninety  days  after  sight  of  that  his  second  of  exchange,  (the  first  and 
third  of  the  same  tenor  and  date  not  paid)  to  pay  to  one  G.  H.  or  order dol- 
lars ;  and  the  said  C.  D.  accepted  the  said  bill ;  and  the  said  G.  H.  then  indorsed 
the  same  to  the  plaintiff;  {pr^  indorsed  the  same  to  one  J.  K.  and  the  said  J.  K. 
then  indorsed  the  same  to  the  plaintiff) ;  of  all  which  the  said  C.  D.  then  had  no- 
tice, and  in  consideration  thereof  then  promised  the  plaintiff  to  pay  him  the  amount 
of  the  said  bill,  according  to  the  tenor  thereof  and  of  his  acceptance  of  the  same  ; 
yet  he  has  not  paid  the  same. 


OOVNT  BT  PAVBB  AOAIVST  DRAWBB,  ON  VON-ACCBPTAVCB. 

-  for  that  th«  said  C.  D.  at  said  Boston,  on made  his  bill  of  exchange 


1  n  writing,  and  directed  the  same  to  one  B.  F.  at  Paris,  in  the  Kingdom  of 
France,  and  thereby  requested  the  said  E.  F.  three  months  after  sight  (or  after  date) 
of  that  his  first  of  exchange  (the  second  and  third  of  the  same  tenor  and  date  not 

paid),  to  pay  to  the  plaintiff  five  thoasand  francs ;  and  the  said  bill  on ,  at 

said  Paris,  was  presented  to  the  said  £.  F.  for  acceptance,  and  he  refused  to  accept 
the  same ;  —  of  all  which  the  said  C.  D.  on had  doe  notice,  and  thereby  be- 
came liable  to  pay  to  the  plaintiff  the  amount  of  the  said  bill  on  demand,  and  in 
oonsideration  thereof  promised  the  plaintiff  to  pay  the  same  accordingly  *,  yet,  &c. 


OOUirr  BT  PATSB  AOAIVST  DBAWEB,  ON  NOXV-PATMEKT. 

[Set  forth  the  bill,  as  in  the  last  precedent,  and  proceed  as  follows.] 

and  the  said  E.  F.  at  said  Paris,  on accepted  the  said  bill ;  but  he 

did  not  pay  the  same,  although  it  was  presented  to  him  for  payment  on  the  day 

when  it  became  due ;  —  of  all  which  the  said  C.  D.  on had  due  notice,  &c. 

[as  in  the  last  precedent.] 

Counts  by  indonees  against  drawers,  and  against  indorsers,  will 
be  drawn  according  to  the  principles  of  these  forms. 


COUNTS  IN  INDEBITATUS  ASSUMPSIT. 

FOB  MOVBT  BBCBIVSD. 

In  a  plea  of  the  case,  for  that  the  said  C.  D.  on  the  tenth  day  of  June  last,  being 
indebted  to  the  plaintiff  in  five  hundred  dollars  for  money  receired  by  the  said  C.  D. 
to  the  use  of  the  plaintiff,  promised  to  pay  him  that  sum  on  demand  ;  yet  he  hath 
not  paid  the  same.    To  the  damage,  &«. 


FOB  MONBT  PAIP. 

■  for  that  the  said  C.  D.  on ^being  indebted  to  the  plaintiff  in  fire 


hundred  dollars,  for  money  paid  by  the  plaintiff  for  the  use  of  the  said  CD.  at  his 
request,  promisM,  die. 
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ma  FLAiHTirr  mat  joni  ni  om  oouvr  Ain^  two  oa  Moaa  oomioa  cooma 

iH  inDBariTATva  ABtuMPerr,  ab  roLUiwa. 

In  a  plea  of  the  case,  for  that  the  said  C.  D.  on being  indebted  to  the  plain- 
tiff in  five  hundred  dollars,  for  gooda  sold  and  delivered  by  the  plaintiff  to  the  said 
C.  D. ;  and  in  three  hundred  dollars,  for  work  done  and  materials  for  the  same,  pro- 
Tided  bj  the  plaintiff  for  the  said  C.  D.  at  his  request ;  and  in  four  handred  dollars 
for  monej  lent  by  the  plaintiff  to  the  said  C.  D. ;  and  in  two  handred  dollars  for 
money  received  by  the  said  C.  D.  to  the  use  of  the  plaintiff;  in  consideration  there- 
of promised  to  pay  the  said  several  sums  of  money  to  the  plaintiff  on  demand;  yet 
ha  has  never  paid  the  same,  nor  any  part  thereof.    To  the  damage,  &c. 


The  plaintiff  on  a  count  in  indebitatus  assumpsit,  for  goods  sold 
and  delivered,  or  for  work  and  materials,  may  recover  the  amount 
justly  due  to  him,  whether  there  were  any  agreed  price  or  not. 
The  counts  on  quantum  meruit  and  quantum  valebant,  are  therefore 
unnecessary. 


COUNTS  ON  POUCIBS  OF  INSURANCfl. 

Oir  ▲  SBIP,  FOB  A  TOTAL  LOM. 

In  a  plea  of  the  case,  for  that  on  the  first  day  of  Much,  in  the  year  one  thousand 
eight  handred  and  thirty-five,  the  plaintiff  was  the  owner  of  the  ship  John,  then  iyiag 
in  the  harbor  of  Boston  aforesaid  ;  and  the  said  Boston  Blarine  Insurance  Company, 
in  consideration  of  a  premium  therefor  paid  to  them  by  the  plaintiff)  made  a  policy 
of  insurance  upon  the  said  ship  for  a  voyage  from  said  Boston  to  Cadiz  in  Spain, 
and  at  and  from  said  Cadiz  to  her  port  of  discharge  in  the  United  States  j  and 
thereby  promised  to  insure  for  the  plaintiff  ten  thousand  dollars  upon  the  said  ship 
for  the  said  voyage,  against  the  perils  of  the  seas  and  other  perils  in  the  said 
policy  mentioned ;  (a)  and  tha  plaintiff  avers  that  the  said  ship  did  on  theaeoond 
day  of  said  March,  sail  from  said  Boston  on  the  voyage  described  in  said  policy, 
and  whilst  proceeding  therein  was,  by  the  perils  of  the  seas,  wrecked  and  totally 
lost ;  of  which  the  said  Insurance  Company,  on  the  tenth  day'of  June  last,  had 
notice,  and  were  bound  to  pay  the  same  on  demand,  (or  in  sixty  days) ;  yet  they 
have  never  paid  the  said  sum  of  ten  thousand  dollars,  though  requested,  (or  though 
sixty  days  have  elapsed.)    To  the  damage,  dec. 


oouBTT  roa  a  fabtxal  loss,  ahd  roa  coNrauvTioN  to  a  esBraaAL  ATaaaea. 

[State  the  plaintiff's  interest,  the  voyage,  and  the  insurance,  as  in  the  last  pre- 
cedent, to  (a)  and  proceed  as  follows.] 
— ^  and  the  said  Company  did,  in  and  by  the  same  policy,  further  promise  that  in 
cue  of  any  loss  or  misfortune  to  the  said  ship,  it  should  be  lawful  for  the  plaintiff 
and  his  agenta  to  labor  for  and  in  tha  defence  and  recovery  of  tha  said  ahip,  and 
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tkttt  tlM  mid  OompMiy  would  eontributa  to  the  ohvges  tlMncof  in  prDportion  as  the 
Mid  sum  aMured  hj  them  should  be  to  the  whole  lom  at  risk  ;  and  the  plaintiff 
a^ere,  that  the  said  ship  did,  on  the  second  day  of  said  March,  sail  ih>m  said 
Boston  on  the  Yoyage  aforesaid  $  and  whilst  proceeding  therein  was,  by  the  perils 
of  the  seas,  dismasted,  and  otherwise  damaged' in  her  hull,  rigging  nnd  appurte- 
nances; insomuch  that  it  was  necessary,  for  the  preserration  of  the  said  ship  and 
her  cargo,  to  throw  over  a  part  of  the  said  cargo  ;  and  the  same  was  accordingly 
thrown  over  for  that  purpose  ;  by  means  of  all  which,  the  plaintiff  was  obliged  to 
expend  two  thousand  dollars  in  repairing  the  said  ship  at  said  Cadiz,  and  also  (or, 
and  is  also  liable  to  pay)  the  sum  of  five  hundred  dollars  as  a  contribution  to  and 
for  the  loss  occasioned  by  the  said  throwing  over  of  a  part  of  the  said  cargo ;  and  the 
said  ship  also  suffered  much  damage  that  was  not  repaired  in  said  Cadiz  ;  of  all 
which  the  said  Company,  on  the  fourth  day  of  September  last,  had  notice,  and 
became  bound  to  pay  the  same  in  sixty  days ;  yet,  though  said  sixty  days  have 
elapsed,  they  have  never  paid  the  said  sum  of  ten  thousand  dollars,  nor  any  part 
thereof.    To  the  damage,  &c. 


OOUIffT  FOa  A  TOTAL  LOSS  OF   A  OABGO,  BT  FiaS. 

In  a  plea  of  the  case,  for  that  on a  certain  brigantine,  called  the  William, 

was  lying  at  said  Boston,  and  the  plaintiff  was  the  owner  of  the  cargo,  (or  of  cer- 
tain goods)  then  laden  or  about  to  be  laden  ou  board  of  the  said  vessel ;  and  the 
said  C.  D.  in  consideration  of  a  certain  premium  therefor,  paid  to  him  by  the  plain- 
tiff, mad^  a  certain  policy  of  insurance  in  writing  upon  the  said  cargo,  (or  goods) 
at  and  from  said  Boston  to  Hamburg,  or  any  other  port  or  ports  in  the  north  of 
Europe,  and  at  and  from  thence  to  said  Boston,  or  her  port  of  discharge  in  the 
United  States ;  and  the  said  C.  D.,  by  said  policy  promised  to  insure  for  the 

plaintiff dollars  on  the  said  cargo  {or,  goods)  for  the  voyage  aforesaid,  against 

the  perils  of  fire  and  other  perils  in  the  said  policy  specified ;  and  the  plaintiff 

avers,  that  the  said  vessel,  with  the  said  cargo  (or^  goods)  on  board,  did  on sail 

from  said  Boston  on  the  Toyage  aforesaid ;  and  afterwards,  during  the  said  voyage, 
whilst  the  said  vessel  with  the  said  cargo  on  board,  was  lying  at  the  port  of  Altona, 
in  the  north  of  Europe,  (he  said  cargo  (or  goods)  was  burnt,  and  wholly  destroyed 

by  fire  ;  of  which  the  said  C.  D.  on had  notice,  and  became  bound  to  pay 

the  same  in  sixty  days,  yet  he  has  not  paid  the  said  sum  of  — — —  dollars,  nor 
any  part  thereof.    To  the  damage,  &c. 
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for  that  on the  plaintiff  vtbs  interested  in  the  freight  of  a  yessel  called 

the  George,  then  bound  on  a  voyage  hereinafVer  described  i  and  the  said  Insurance 
Company,  in  consideration  of  a  premium  therefor,  paid  to  them  by  the  plaintiff, 
made  a  policy  of  insurance  upon  the  said  freight  for  the  Toyage  from  said  Boston  to 
one  or  more  ports  beyond  the  Cape  of  Good  Hope,  one  or  more  times,  for  the  pur- 
pose of  disposing  of  her  outward  and  procuring  a  return  cargo,  and  at  and  from 
thence  to  New  York,  in  the  State  of  New  York,  and  thereby  promised  to  insure  for 
the  plaintiff  three  thousand  dollars  upon  the  said  freight,  for  the  Toyage  aforesaid, 
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agtintt  the  ptrils  of  enemies,  piiatee,  teiailing  thaeTes,  leetniats  and  detainmentt 
of  aU  kinga,  prinoea  or  peo|ile,  of  what  nation  or  qoalily  soeTer,  and  against  otiier 
perils  in  the  aaid  policy  mentioned ;  and  the  plaintiff  avera,  that  the  said  Tessel  did 
on  ■  sail  ftom  said  Boston  on  the  voyage  aforesaid,  and  aAetwards,  during 

said  Toyage,  was  forcibly  taken  on  the  high  seas  (or,  at  the  island  of  Snmatra  in 
the  Indian  Ocean)  by  certain  persons  to  the  plaintiff  unknown,  and  detained  and 
preTented  from  performing  the  said  Toyage,and  thereby  the  said  freight  was  wholly 
lost  to  the  plaintiff;  of  all  which  the  said  Insurance  Company,  &c. 
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RULES  FOR  THE  REGULATION  OP  PRACTICE  IN  CHANCERY, 

IN    MASSACHUSETTS. 


Subpcma, 
The  original  process  to  require  the  appeaiance  of  defendants, 
(where  the  bill  is  not  inserted  in  an  original  writ,  as  provided  by 
statute,)  shall  be  a  subpoMia  in  form  following : 

COMMOHWSALTB  Or  MAflSACHVSBTTfl. 

,  w.       To  A.  B.,  of  ^  '  (addition) 

Gbbetihg  : 
(L.  S.)    Wa  command  yon  that  yon  appear  before  onr  Bopreme  Judicial  Conn 
next  to  be  holden  at  witliin  and  for  the  connty  of 

.on  the  day  of  next,  then  and  there  to  answer  to  a 

bill  of  complaint  exhibited  againat  yon  in  our  aaid  Court,  by  C.  D.  of 
(addition),  and  to  do  and  receiTe  what  our  said  Court  shall  then  and  there  con- 
sider in  that  behalf.    Hereof  fail  not,  under  the  pains  and  penalties  of  the  law  in 
that  behalf  provided. 
Witness,  L.  S.,  Esquire,  the  day  of  in  the  year 

of  our  Lord 

£.  F.,  €^k. 

The  writ  shall  bear  the  test  of  the  Chief  Justice,  or  of  the  first 
Justice,  who  is  not  a  party  to  the  suit ;  it  shall  be  under  the  seal  of 
the  Court,  and  be  signed  by  the  clerk,  and  shall  be  served  by  the 
same  officers,  and  in  the  same  manner  as  other  original  writs  of 
summons  are  by  law  to  be  served. 

n. 

Rule  Days, 
Kules  shall  be  held  in  the  clerk's  office  on  the  first  Monday  of 
every  month,  in  the  county  of  Suffi)lk,  and  on  the  first  Monday  of 
each  alternate  month  in  all  other  counties,  computing  from  the  first 
Monday  of  January  in  each  year,  for  the  purpose  of  entering  all 
proceedings  and  orders,  which  may  be  taken  at  the  rules,  an(^ 
which  are  not  taken  or  made  in  open  Court    The  rules  shall  b 
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held  under  the  direction  of  the  clerk,  hut  either  of  the  Justices  of 
the  Court  may  make  or  allow  any  special  orders,  in  any  cause,  not 
inconsistent  with  the  regulations  herein  prescribed,  which  shall  be 
entered  in  the  rule  book,  and  take  effect  accordingly. 

Ill, 

The  complainant  shall  file  his  bill  before,  or  at,  the  time  of  taking 
out  the  subpoena. 

IV. 

Form  of  BUL 
All  unnecessary  prolixity  and  repetition  in  the  pleadings  shall  be 
avoided.  The  bill  shall  contain  a  full,  clear,  and  explicit  statement 
of  the  complainant^s  case,  and  conclude  with  a  general  interroga- 
tory. But  the  complainafft,  when  his  case  requires  it,  may  propose 
specific  interrogatories ;  and  may  allege,  by  way  of  charge,  any 
particular  fact,  for  the  purpose  of  putting  it  in  issue.  The  common 
charge  of  fraud  and  combination  shall  be  omitted,  except  in  cases 
where  it  is  intended  to  charge  fraud  and  combination  specifically. 

V. 

Form  of  Answer. 

Upon  the  general  interrogatory  contained  in  the  bill,  the  defend- 
ant shall  be  required  to  answer  fully,  directly  and  particularly  to 
every  material  allegation  or  statement  in  the  bill,  as  if  he  had  been 
thereto  particularly  interrogated. 

But  when  a  bill  shall  be  filed,  other  than  for  a  discovery  only,' the 
complainant  may  waive  the  necessity  of  the  answer  being  made  on 
the  oath  of  the  defendant ;  and  in  such  cases  the  answer  may  be 
made  without  oath,  and  shall  have  no  other  or  greater  force  as  evi- 
dence than  the  bill.  No  exception  for  insufficiency  can  be  taken  to 
such  answer. 

VI. 

Return  Day. 

All  process  shall  be  made  returnable  at  the  next  succeeding  term, 
or  at  any  intermediate  rule-day,  at  the  election  of  the  party  who 
takes  it  out,  and  when  made  returnable  at  a  rule-day,  the  subpoena 
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shall  be  altered  accordingly ;  if  a  party  is  not  found,  a  copy  thereof 
may  be  left  at  his  usual  place  of  abode,  and  the  truth  of  the  case  be- 
ing returned  by  the  officer,  the  clerk  shall  issue  other  similar  process, 
if  the  same  shall  be  required  by  the  party,  at  whose  instance  the  first 
was  sued  out ;  and  if,  upon  such  second  process,  the  party  be  not 
found,  a  copy  shall  be  again  left,  in  like  manner  as  is  herein  before 
directed  ;  and  upon  a  second  return  that  the  party  is  not  found,  and 
that  a  copy  has  been  left  as  is  herein  directed,  the  same  proceed- 
ings may  be  had,  as  if  the  process  had  been  served  on  the  defend- 
ant. 

vn. 

Death  of  Party. 
Where  any  party  shall  die,  on  the  same  being  suggested  m  writ- 
ing, and  entered  on  the  docket,  it  shall  b«  lawful  for  the  clerk,  dur- 
ing vacation,  upon  application,  to  issue  process  to  bring  into  Court 
the  representative  of  such  deceased  party. 

VIII. 

Defendant  E.  K 

Whenever  it  shall  appear,  l^y  affidavit  filed  in  the  clerk^s  office, 
that  a  defendant  resides  out  of  the  Commonwealth,  the  clerk,  on 
application  of  the  complainant,  at  any  time  after  the  filing  of  the  bill, 
shall  enter  an  order  requiring  such  defendant  to  appear  and  answer 
the  complainant^s  bill,  if  in  any  of  the  New  England  States,  within 
three  months;  if  within  any  other  of  the  United  States,  within  four 
months ;  and  if  in  foreign  parts,  within  nine  months,  from  the  date 
of  such  order.  The  order  shall  state  the  title  of  the  suit,  and  shall 
set  forth  briefly  the  substance  of  the  complainant's  bill.  And  if  it 
shaH  appear  by  affidavit  or  otherwise,  that  a  copy  of  such  order  has 
been  served  on  such  defendant  personally,  or  that  the  same  has 
been  published  eight  times  in  diffisrent  weeks,  in  some  newspaper 
published  in  the  county  where  the  suit  is  pending,  the  complainant 
may,  after  the  expiration  of  two  months  subsequent  to  the  term  lim- 
ited by  such  order,  enter  an  order  to  have  his  bill  taken  for  con- 
fessed, and  the  matter  thereof  shall  be  decreed  accordingly,  unless 
good  cause  be  shown  to  the  contrary  at  the  next  term  ;  or  if  the 
said  two  months  should  expire  within  the  term,  then  at  the  same 
term. 

36 
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Defendanfs  Appearance. 

The  day  of  appearance  shall  be  the  rule-day  next  after  the  sub- 
poena is  returned,  when  personal  sendee  shall  be  made  on  the  de- 
fendant, or  next  after  the  second  return  of  a  copy  left,  when  the 
defendant  shall  not  be  found,  and  copies  are  left  at  the  defendant's 
usual  place  of  abode,  or  next  after  the  expiration  of  an  order  for 
appearance,  where  the  defendant  shall  reside  out  of  the  Common- 
wealth ;  and  if  the  defendant  shall  not  appear  and  file  his  an- 
swer, within  one  month  after  the  day  of  appearance,  if  the  suit  shall 
be  pending  in  the  county  of  Suffolk,  or  on  the  day  of  appearance,  if 
the  suit  shall  be  pending  in  any  other  county,  the  complainant  may 
enter  an  order  to  take  his  bill  for  confessed,  and  the  matter  thereof 
shall  be  decreed  accordingly  at  the  next  term  of  the  Court,  or  if  the 
time  of  entering  the  order  should  fall  within  the  term,  then  at  the 
same  term  of  the  Court,  unless  good  cause  shall  be  shown  to  the 
contrary. 

X. 

AmenebneiU  of  Bill. 

The  complainant  may  amend  his  bill  at  any  time  before  answer, 
plea,  or  demurrer  filed,  of  course^  and  without  payment  of  costs  ; 
but  if  the  defendant's  appearance  is  entered,  and  the  defendant 
shall  have  procured  a  copy  of  the  bill,  the  complainant  shall,  at  his 
own  expense,  furnish  the  defendant  with  a  certified  copy  of  the 
amended  bill.  No  amendment  shall  be  allowed,  as  of  course^  to  a 
bill  which  Itas  been  sworn  to  by  the  party. 

XI. 

Same. 

If  the  defendant  demurs  to  the  bill  for  want  of  parties,  or  other 
defect,  which  does  not  go  to  the  equity  of  the  whole  bill,  the  com- 
plainant may  amend  at  any  time  before  the  demurrer  is  set  down 
for  argument,  or  within  fourteen  days  after  the  demurrer  is  filed, 
and  notice  thereof  given  to  him,  upon  the  payment  of  costs. 
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XIL 

Oath  to  Answer. 
The  defendanf  8  answer  may  be  swoni  to  before  any  Justice  of 
the  Peace,  of  the  county  where  the  defendant  may  be,  and  in  such 
case  it  shall  be  sealed  up  by  the  Justice,  and  returned  unopened  into 
the  clerk^s  officot  and  the  answer  may  be  then  opened  by  the  clerk 
for  the  inspection  of  the  complainanL 

xnL 

Cross  Bill. 

The  defendant  to  a  cross  bill  shall  in  no  case  be  compelled  to 
answer  thereto,  before  the  defendant  to  the  original  bill  shall  have 
anwered  such  original  bill 

XIV. 

I^cial  Replicatum. 
No  special  replication  to  an  answer  shall  be  filed,  but  by  leave  of 
the  Court,  or  one  of  the  Justices  thereof,  for  case  shown. 

XV. 

Replication. 
The  complainant  shall  put  in  the  general  replication,  or  file  ex- 
ceptions, or  set  down  the  cause  for  hearing  on  the  bill  and  answer, 
within  two  calendar  months  aAer  the  answer  shall  have  been  filed, 
and  if  he  fail  so  to  do,  a  decree  for  the  dismissal  of  the  bill  with 
costs  may  be  entered  at  the  next  term,  or  in  case  the  two  months 
shall  expire  within  the  term,  then  at  the  same  term,  imless  good 
cause  be  shown  to  the  contrary. 

XVL 
Exceptions. 

If  the  complainant  shall  except  against  any  answer  as  insufficient, 
he  may  file  his  exceptions  and  leave  a  rule  with  the  clerk  to  make 
a  better  answer  within  two  calendar  nv>nths,  and  if  within  that  time 
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the  defeDdant  shall  put  in  a  sufficient  answer,  the  same  shall  be 
received  without  costs ;  but  if  the  defendant  insists  on  the  sufficiency 
of  his  answer,  the  complainant  may  leave  a  rule  with  the  clerk  to 
have  the  exceptions  referred  to  a  master,  and  either  party  being  dis- 
satisfied with  the  allowance  or  disallowance,  by  the  master,  of  such 
exceptions,  may  set  down  the  exceptions  to  be  argued  at  the  next 
term,  or  if  the  decision  of  the  master  be  made  within  the  term,  then 
in  the  same  term.  And  if  upon  argument,  the  complainant^s  excep- 
tions shall  be  overruled,  or  the  defendant's  answer  adjudged  insuffi- 
cient, the  defendant  shall  pay  to  the  complainant,  or  the  complain- 
ant shall  pay  to  the  defendant,  costs  as  well  of  the  reference  to  the 
master  and  other  costs  taxable  for  such  hearing,  as  for  the  hearing 
before  the  Court 

xvn. 

Double  Costs. 

Upon  a  second  answer  being  adjudged  insufficient,  upon  the  same 
exceptions  as  those  before  allowed,  costs  shall  be  doubled  by  the 
Court,  and  the  defendant  may  be  exammed  upon  interrogatories 
and  committed  until  he  shall  answer  them;  or,  the*  complainant 
may  move  the  Court  to  take  so  much  of  the  bill  as  is  not  answered, 
for  confessed,  and  may  file  his  replication,  procure  commissions, 
and  take  testimony,  in  the  usual  manner. 


xvin. 

Amendment  of  Bill  after  Answer. 

Upon  the  coming  in  of  the  defendant's  answer,  if  the  complainant 
shall  find  it  necessary  to  amend  his  bill  in  order  to  meet  the  case 
made  by  the  defendant's  answer,  he  may  do  so,  by  furnishing  to  the 
defendant  a  certified  copy  of  the  amended  bill  at  his  own  expense ; 
and  the  complainant  may  also  at  the  same  time  except  to  the  de- 
fendant's apswer  to  the  bill  as  originally  filed.  And  in  such  case, 
if  the  defendant  shall  submit  to  answer  further,  or  shall  be  ordered 
to  answer  further,  he  shall  answer  the  amendments  of  the  bill,  and 
shall  furnish  a  sufficient  answer  to  the  bill  as  originally  filed  at  the 
same  time. 
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XIX. 

Rules  to  plead. 
Sules  to  plead,  answer,  reply,  or  other  proceedings  not  partic- 
ularly mentioned,  when  necessary,  shall  be  given  from  one  rule-day 
to  the  next,  and  these  as  well  as  all  other  rules  shall  be  entered  in  a 
rule-book,  by  the  clerk,  for  the  information  of  all  parties,  attorneys 
or  solicitors,  concerned  therein. 

XX. 

Notice  of  Rule. 
No  rule  shall  be  bindbg  on  the  adverse  party,  unless  notice 
thereof  shall  be  given  to  him  within  three  days,  if  the  cause  is 
pending  in  the  county  of  Suffolk,  and  within  seven  days  if  the 
cause  is  pending  in  any  other  county ;  but  all  notices  in  a  cause 
required  to  be  given  to  a  complainant^  may  be  given  to  the  com- 
plainant's solicitor  or  counsel,  and  if  required  to  be  given  to  a  de- 
fendant, to  the  defendant's  solicitor  or  counsel  afler  he  shall  have 
entered  his  appearance.  All  such  notices  may  be  transmitted 
through  the  post-office,  and  shall  be  deemed  to  have  been  received 
by  the  person  to  whom  they  are  addressed  in  due  course  of  mail, 
unless  the  contrary  shall  appear  by  affidavit. 

XXL 
Pleading, 
The  defendant  may,  at  any  time  before  the  bill  is  taken  for  con- 
fessed, or  afterwards  by  leave  of  the  Court,  demur,  or  plead  to  the 
whole  bill,  or  part  of  it,  and  he  may  demur  to  part,  plead  to  part, 
and  answer  as  to  the  residue ;  but  in  any  case  in  which  the  bill 
charges  fraud  or  combination,  a  plea  to  such  part  must  be  ac- 
companied with  an  answer  supporting  the  plea,  and  explicitly 
denying  the  fraud  or  combination,  and  the  facts  on  which  the 
charge  is  founded.  • 

XXH 
Arguments, 
The  complainant  may  set  down  the  plea  or  demurrer  to  be 
argued,  or  he  may  take  issue  on  the  plea  within  two  calendar 
36* 
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months  from  the  time  when  the  same  is  filed ;  and  if  he  shall  fail  to 
do  so,  the  defendant  may  at  the  next  term,  or  if  the  said  two 
months  should  expire  within  the  term,  then  at  the  same  term,  enter 
an  order  to  have  the  hill  dismissed  with  costs,  unless  good  cause  he 
shown  to  the  contrary.  And  if  upon  an  issue,  the  facts  stated  in 
the  plea  be  determined  for  the  defendant,  they  shall  avail  him,  as 
far  as  in  equity  they  ought  to  avail  him. 

XXIII 

Pka  overruled. 

If  a  plea  or  demurrer  be  overruled,  no  other  plea  or  demurrer 
shall  be  received,  but  the  defendant  shall  proceed  to  answer  the 
complainant^s  bill ;  and  if  he  shall  fail  to  do  so  within  two  calendar 
months,  the  complainant  may  enter  an  order  that  the  same,  or  so 
much  thereof  as  was  covered  by  the  plea  or  demurrer,  be  taken  for 
confessed,  and  the  matter  thereof  shall  be  decreed  accordingly. 

XXIV. 

Costs. 

Upon  a  plea  or  demurrer  being  overruled,  costs  shall  be  paid  as 
when  an  answer  is  adjudged  insufficient,  but  if  adjudged  good,  the 
defendant  shall  have  his  costs. 

XXV. 

Same, 

When  the  complainant  shall  amend  his  bill  under  the  11th  or 
18th  rule,  or  exceptions  shall  be  allowed  or  overruled  under  the 
16th  rule,  or  a  plea  or  demurrer  shall  be  allowed  o;  overruled 
under  the  24th  rule,  the  costs  shall  be  taxed  as  follows,  viz :  for 
every  ten  miles^  travel  of  a  party  to  attend  at  the  rules,  or  before  a 
master,  or  before  the  Court,  there  shall  be  taxed  thirty-three  cents ; 
but  no  more  than  eighty  miles*  travel  shall  be  taxed  for,  in  any 
case,  unless  the  party  shall  make  an  affidavit,  stating  that  he  actu- 
ally travelled  more  than  eighty  miles,  for  the  purpose  of  attending 
before  the  Court,  or  a  master,  or  at  the  rules  ;  for  each  day's  at- 
tendance at  the  rules,  or  before  a  master,  or  before  the  Court, 
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thirty -three  cents,  and  in  cases  under  the  16th,  18tb,  and  24th 
rules,  an  attorney's  fee  of  two  dollars  and  fifty  cents.  In  all  other 
cases  of  references  to  a  master,  the  costs  of  the  party  prevailing 
shall  be  allowed  or  disallowed  according  to  the  discretion  of  the 
Court,  but  when  allowed,  the  same  shall  be  taxed  as  above  directed 
in  cases  arising  under  the  16th,  18th  and  24th  rules. 

XXVI. 

Complainant  must  reply. 
If  the  complainant  shall  not  reply  to,  or  set  down  for  hearing, 
any  plea  or  demurrer,  within  two  calendar  months  from  the  time  of 
filing  the  same,  a  decree  for  dismissing  the  bill  with  costs  may  be 
entered  at  the  next  term,  or  in  case  the  two  months  shall  expire 
within  the  term,  then  at  the  same  term,  unless  good  cause  be  shown 
to  the  contrary. 

XXVII. 

Taking  Testimony. 
All  causes  shall  be  deemed  at  issue  when  a  replication  is  filed ; 
and  the  parties  shall  then  be  at  liberty  to  proceed  to  take  the  testi- 
mony. At  the  expiration  of  four  calendar  months  from  the  day 
when  the  replication  was  filed,  (unless  for  cause  shown  the  time 
should  be  enlarged  by  the  Court,  or  one  of  the  Justices  thereof  in 
vacation,)  the  cause  shall  be  considered  as  set  down  for  hearing; 
and  when  a  cause  shall  be  so  set  down  for  hearing,  or  shall  be  set 
down  for  hearing  by  the  complainant,  it  shall  be  entered  on  the 
clerk's  docket  and  heard  in  its  order,  unless  the  Court  shall  other- 
wise direct.  But  if  a  cause  shall  be  set  down  for  hearing  in  term 
time,  it  shall  be  heard  at  the  same,  or  a  subsequent  term,  as  the 
Court  shall  order. 

xxvm. 

Pleading  Special  Matter. 
The  defendant,  instead  of  filing  a  formal  demurrer,  or  plea,  may 
insist  on  any  special  matter  in  his  answer,  and  have  the  same 
benefit  therefrom  as  if  he  had  pleaded  the  same,  or  demurred  to 
the  bill. 
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XXIX. 

Taking  Testimony. 

All  testimony  shall  be  by  deposition,  to  be  taken,  if  within  the 
CommoQwealth, ; before  any  Justice  of  the  Peace,  being  either  a 
Judge  of  the  Court  of  Common  Pleas,  a  Judge  of  Probate,  or  an 
attorney  at  law,  not  interested,  nor  of  counsel  in  the  cause ;  and  if 
without  the  Commonwealth,  the  depositions  shall  be  taken  before 
any  commissioner  duly  appointed  by  the  Governor  of  this  Com- 
monwealth to  take  depositions  in  other  States,  not  being  interested 
or  of  counsel  in  the  cause,  or  before  commissioners  to  be  appointed 
by  the  Court,  or  by  any  Justice  thereof  in  vacation.  This  rule, 
however,  requiring  all  testimony  to  be  by  depositions,  shall  not  be 
deemed  to  extend  to  a  case,  where  an  issue  la  directed  to  be  tried 
by  Jury ;  and  further,  it  shall  be  competent  for  the  Court,  upon 
motion  and  cause  shown,  to  order  a  trial  or  hearing  before  the 
Court,  on  a  matter  of  fact,  upon  oral  testimony,  with  other  compe- 
tent  evidence. 

XXX. 

Same, 

The  examination  of  witnesses  shall  be  upon  interrogatories,  to 
be  filed  in  the  clerk^s  office  by  the  party  producing  the  witness,  and 
upon  such  cross-interrogatories  as  may  be  filed  by  the  adverse 
party.  The  party  filing  the  interrogatories  shall  give  notice  to  the 
adverse  party,  seven  days  at  least  before  taking  out  the  commission, 
and  one  day  more  for  every  ten  miles  that  such  party  or  his  so- 
licitor shall  live  from  the  clerk^s  office ;  and  when  the  witness  to 
be  examined  shall  live  within  the  Commonwealth,  or  when  the  com- 
missioner named  to  take  the  deposition,  shall  be  one  of  the  standing 
commissioners  appointed  by  the  Governor  to  take  depositions  in 
other  States,  the  clerk  shall,  of  course^  issue  a  commission,  con- 
taming  the  title  of  the  cause  and  of  the  Court  in  which  it  is  pend- 
ing, authorizing  any  of  the  magistrates  mentioned  in  the  preceding 
rule,  or  the  standing  commissioner  of  the  State  in  which  the  depo- 
sition is  to  be  taken,  to  take  the  examination  of  the  witness  upon 
the  mterrogatories  annexed  to  the  commission  ;  but  nothing  herein 
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contained  shall  be  deemed  to  infringe  upon  the  nghta  of  parties 
to  take  depositions  in  perpetuam  at  any  time,  pursuant  to  the  statutes 
in  such  case  made  and  provided. 

XXXI. 

Hearing  before  Master. 
When  exceptions  to  an  answer,  or  any  other  matter,  is  referred 
to  a  master,  he  shall  assign  a  day  and  place  to  hear  the  parties,  not 
less  than  seven  days  exclusive,  and  one  day  more  for  every  tea 
miles  that  either  party  or  his  solicitor  or  counsel  shall  be  obliged  to 
travel  in  order  to  attend,  and  the  party  obtaining  the  reference 
shall  serve  the  adverse  party,  at  least  five  days  exclusive,  and  one 
day  more  for  every  ten  miles  that  such  adverse  party  or  his  so- 
licitor or  counsel  may  be  obliged  to  travel  in  order  to  attend,  with  a 
summons,  requiring  his  attendance  at  such  time  and  place,  and 
make  the  proof  thereof  to  the  master,  and  thereupon  if  the  party 
summoned  shall  not  appear  to  show  cause  to  the  contrary,  the 
master  may  proceed  ex  parte ;  and  if  the  party  serving  such  sum- 
mons, shall  not  appear  at  the  time  and  place,  or  show  cause  why 
he  does  not,  the  master  may  either  proceed  ex  parte^  or  the  party 
obtaining  the  reference  and  not  appearing,  shall  lose  the  benefit  of 
the  reference,  at  the  election  of  the  adverse  party. 

XXXIL 

Exceptions  to  Master's  Report. 
When  exceptions  are  taken  to  the  report  of  a  master,  they  shall 
be  filed  with  the  clerk,  and  notice  thereof  shall  forthwith  be 
given  to  the  adverse  party ;  the  exceptions  shall  be  set  down  for 
argument  at  the  next  term,  or  in  case  the  exceptions  shall  be  filed 
in  term  time,  then  at  the  same  term.  In  every  case  the  exceptions 
shall  briefiy  and  clearly  specify  ^he  matter  excepted  to,  and  the 
cause  thereof,  and  the  exceptions  shall  not  be  valid  as  to  any 
matter  not  so  specified. 

XXXIII. 

Trial  by  Jury. 
Whenever  it  shall  be  necessary,  or  proper,  to  have  any  fact  tried 
and  determined  by  a  Jury,  the  Court  will  direct  an  issue  for  that 
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purpose,  to  be  firamed  by  the  parties,  coQtaining  a  distinct  affirm 
mation  and  denial  of  the  points  in  question ;  and  the  issue  thus 
formed  and  joined  will  be  submitted  to  a  Jury  in  the  same  Court  in 
which  the  suit  is  pending.  And  such  issue  shall  be  tried  upon  the 
like  evidence  as  in  a  suit  at  law,  together  with  such  part  of  the 
answers,  depositions  and  other  proceedings  in  the  cause  as  the 
Court  shall  order. 

XXXIV. 

The  Court  adopt,  as  the  outlines  of  their  practice,  the  practice 
of  the  High  Court  of  Chancery  in  England,  so  far  as  the  same  is 
not  repugnant  to  the  Constitution  and  laws  of  the  Commonwealth^ 
nor  to  these,  or  such  other  rules  as  the  Court  may  from  time  to 
time  make. 
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RULES  0¥  THE  COURT  OF  COMMON  PLEAS. 

ADOPTED  JULY,   184& 
L 

Semi^annnal  Meetings. 
A  HESTINO  of  all  the  Justices  shall  be  held  at  Boston,  in  the  coun- 
ty of  Suffolk,  on  the  first  Wednesday  of  February,  and  the  third 
Wednesday  of  July,  in  each  year,  for  the  purpose  of  apportioning 
the  business  among  them,  and  allotting  to  each  Justice  his  circuit ; 
for  establishing  rules  of  practice ;  hearing  and  deciding  all  ques- 
tions of  law,  which  may  be  reserved  by  them  in  their  respective  cir- 
cuits, and  for  other  purposes. 

IL 
Seal  of  the  Court. 
The  seal  now  in  use,  as  the  seal  of  this  Court,  is  hereby  estab- 
lished as  such* 

ra. 

Admission  of  Attorneys, 
Every  application  for  admission  as  an  Attorney,  under  the  20th 
section  of  the  68th  chapter  of  the  Revised  Statutes,  shall  be  made 
by  a  petition  of  the  applicant,  accompanied  by  the  recommendation 
of  an  attorney  of  this  Court ;  which  petition  shall  be  filed  with  the 
clerk  of  the  Court,  and  entered  on  the  docket ;  and  the  examination 
of  such  applicant  shall  be  made  in  open  Court,  at  such  time  as  the 
presiding  Judge  thereof  may  appoint 

IV. 

•Ri^^  of  Attorneys  to  appear. 

The  right  of  an  Attorney  of  this  Court  to  appear  for  any  party, 
shall  not  be  questioned  by  the  opposite  party,  unless  the  exception 
is  taken  at  the  first  term.    And  when  the  authbrity  of  such  attorney 
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VIIL 

Opening  and  filing  Depositions, 

All  depositions  shall  be  opened  by  the  clerk  when  presented, 
either  in  term  time  or  vacation ;  and  he  shall  certify  the  day  on  which 
any  deposition  is  opened,  and  may  deliver  the  same  to  the  party 
for  whose  use  it  was  taken.  The  party  for  whose  use  it  was  taken 
shall  not  afterwards  use  said  deposition,  unless  the  same  is  filed  in 
fourteen  days  from  the  time  it  was  so  opened.  And  when  the  de- 
position is  filed,  the  day  of  filing  shall  be  noted  by  the  clerk.  The 
deposition  shall  afterwards  be  in  his  custody,  subject  to  the  order  of 
the  Court,  as  other' documents  in  the  case.  And  when  a  deposition 
has  been  filed,  if  not  read  on  the  trial  by  the  party  taking  it,  it  may 
be  used  by  the  other  party,  if  he  see  fit,  he  paying  the  costs  of 
taking  the  same.  Provided  however,  that  if  by  accident,  or  unfore- 
seen cause,  the  party  shall  be  prevented  from  filing  his  deposition 
within  fourteen  days,  the  Court  may  allow  it  to  be  filed  afterwards, 
on  motion,  and  sufficient  cause  shown.  And  provided  further,  that 
in  all  cases,  the  Court  may  order  a  deposition  in  the  possession  of 
any  party  to  be  opened  and  filed,  on  the  application  of  any  of  the 
parties  against  whom  the  same  is  taken,  at  such  time  as  the  Court 
shall  direct ;  and,  if  such  deposition  shall  not  be  opened  and  filed 
in  pursuance  of  the  order  of  the  Court,  it  shall  not  be  used  on  the 
trial. 

IX. 

I  Commissions  to  take  Depositions, 

The  Court  will  grant  commissions  to  take  the  depositions  of  wit- 
nesses without  the  Slate,  and  will  appoint  the  commissioners ;  and 
either  party  may,  on  application  to  the  clerk  in  vacation,  obtain  a 
like  commission;  which  commission,  in  the  latter  case, shall  be 
directed  to  any  commissioner  appointed  by  the  Governor  of  this 
State  to  take  depositions  in  any  other  of  the  United  States,  or  to  any 
I  Justice  of  the  Peace,  Notary  Public,  or  other  officer,  legally  em- 

powered to  take  depositions  or  affidavits  in  the  State  or  country 
where  the  deposition  is  to  be  taken,  unless  the  parties  shall  agree  to 
the  commissioners.    And  in  each  case  the  depositibns  shall  be  taken 

37 
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upon  interrogatories  to  be  filed  by  the  pcurtj  applying  for  the  com- 
miflsion,  and  upon  8och  croflB-intenogatories  as  shall  be  filed  bj  the 
adverse  party,  the  whole  of  which  interrogatories  shall  be  annexed 
to  the  commisnon.  And  the  party  applying  for  the  oommisBioa 
shall  in  each  case  file  his  interrogatories  in  the  clerk^s  office,  and 
gire  notice  thereof  to  the  adverse  party,  or  his  attorney,  seven  days 
at  least  before  taking  out  the  commisBion,  and  one  day  more  for 
every  ten  miles  that  such  party,  or  his  attorney,  shall  live  from  the 
clerk's  office.  And  no  deposition  taken  out  of  the  State,  by  force 
of  the  statute  in  that  case  provided,  and  without  such  commisnon, 
shall  be  admitted  in  evidence,  unless  it  shall  appear  that  the  ad- 
verse party,  or  his  attorney,  had  sufficient  notice  of  the  taking 
thereof,  and  opportunity  to  cross-examine  the  witness,  or  that,  from 
the  circumstances  of  the  case,  it  was  impossible  to  give  such  notice. 
And  when  a  deposition  shall  be  taken  and  certified  by  any  person, 
as  a  Justice  of  the  Peace,  or  other  officer  as  aforesaid,  by  force  of 
such  commission,  if  it  shall  be  objected  that  the  person  so  taking 
and  certifying  the  same  was  not  such  officer,  the  burden  of  proof 
shall  be  on  the  party  so  objecting ;  and  if  a  like  objection  is  made 
to  a  deposition  taken  without  such  commission,  it  shall  be  incumbent 
on  the  party  producing  the  deposition,  to  prove  that  it  was  taken 
and  certified  by  a  person  duly  authorized,  according  to  the  statute 
before  mentioned 


Duties  of  Commissioners* 
In  all  cases  where  depositions  are  to  be  taken  on  interrogatories, 
either  for  a  suit  at  common  law  or  in  equity,  neither  party  shall  be 
permitted  to  attend  at  the  taking  of  such  deposition,  either  himself, 
or  by  an  attorney  or  agent,  nor  permitted  to  communicate  by  in 
terrogatorres  or  suggestions,  with  such  deponent,  whilst  giving  his 
deposition  in  answer  to  the  interrogatories  annexed  to  the  com- 
mission. And  it  shall  be  the  duty  of  the  magistrate,  commissioner, 
or  examiner,  to  take  such  deposition  in  a  place  separate  and  apart 
from  all  other  persons,  and  permit  no  person  to  be  present  during 
such  examination,  except  the  deponent  and  himself,  and  such  dis- 
interested person  (if  any)  as  he  may  think  fit  to  appoint  as  clerk,  to 
assist  him  in  reducing  the  deposition  to  writing.    And  it  shall  be 
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the  duty  of  such  examiner  to  put  the  aevenl  intenogatories  mod 
crofls-interTogatorieS)  to  the  deponent  in  their  order,  and  to  take  the 
answer  of  the  deponent  to  each,  fully  and  clearly,  befoie  proceed- 
ing  to  the  next,  and  not  to  read  to  the  deponent,  nor  permit  the 
deponent  to  read  a  succeeding  interrogatory,  until  the  answer  to 
the  preceding  has  been  fully  taken  down.  And  it  shall  be  the  duty 
of  each  clerk,  on  issuing  a  commission,  to  take  a  deposition  on  in- 
terrogatories, to  insert  the  substance  of  this  order  therein,  or  to 
annex  this  order,  or  the  substance  thereof,  to  the  commission,  by 
way  of  notice  and  instructbn  to  the  commissioner. 

XL 

Taking  Depositions  in  Term  Time, 

Depositions  may  be  taken  for  the  causes,  and  in  the  manner  by 
law  prescribed,  in  term  time,  as  well  as  in  vacation ;  provided  they 
be  taken  in  the  town  in  which  the  Court  is  holden,  and  at  an  hour 
when  the  Court  is  not  actually  in  session.  But  neither  party  shall 
be  required,  during  term  time,  to  attend  the  taking  of  a  deposition 
at  any  other  time  or  place  than  is  above  provided,  unless  the  Court, 
upon  good  cause  shown,  shall  specially  order  the  deposition  to  be 
taken. 

XIT. 

Motions  for  Continuance. 

No  motion  for  a  continuance,  grounded  on  the  want  of  material 
testimony,  will  be  sustained,  unless  supported  by  an  affidavit, 
which  shall  state  the  name  of  the  witness,  if  known,  whose  testi- 
mony is  wanted ;  the  particular  facts  he  is  expected  to  prove,  with 
the  grounds  of  such  expectation ;  and  the  endeavors  and  means 
that  have  been  used  to  procure  his  attendance  or  deposition ;  to  the 
end  that  the  Court  may  judge  whether  due  diligence  has  been  used 
for  that  purpose.  And  no  counter  affidavit  shall  be  admitted  to 
contradict  the  statement  of  what  the  absent  witness  is  expected  to 
prove ;  but  any  of  the  other  &cts  stated  in  such  affidavit,  may  be 
disproved  by  the  party  objecting  to  the  continuance.  And  no  action 
shall  be  continued  on  such  motion,  if  the  adverse  party  will  admit 
that  the  absent  witness  would,  if  present,  testify  to  the  facts  stated 
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in  the  affidavit,  and  will  agree  that  the  same  shall  be  received  and 
considered  as  evidence  on  the  trial,  in  like  manoier  as  if  the  witness 
were  present,  and  had  testified  thereto ;  and  such  agreement  shall 
be  made  in  writing,  at  the  foot  of  the  affidavit,  and  signed  by  the 
party  or  his  counsel  or  attorney.  And  the  same  rule  shall  apply, 
mutatis  mutandis,  when  the  motion  is  grounded  on  the  want  of  any 
material  document,  paper,  or  other  evidence,  that  might  be  used  on 
the  trial, 

XIII. 

Terms  of  Continuance, 

When  an  action  is  continued  at  the  motion  of  either  party,  at  the 
term  when  it  might  otherwise  have  been  tried,  the  party  making 
the  motion  shall  pay  to  the  adverse  party  all  his  costs  incurred  at 
that  term  in  procuring  the  attendance  of  witnesses,  unless  the  con- 
tinuance is  ordered  on  account  of  some  unfair  advantage  taken  by 
the  adverse  party,  or  of  some  other  fault  or  misconduct  on  his 
part,  or  unless  when  the  party  making  the  motion  shall  have  given 
notice  thereof,  with  a  statement  of  the  grounds  of  such  motion  to 
the  adverse  party,  or  his  attorney,  in  such  season,  before  the  sitting 
of  the  Court,  as  might  have  prevented  the  attendance  of  the  wit- 
nesses ;  or  when  it  shall  appear,  that  the  ground  of  the  inotion  was 
not  seasonably  known  to  the  party  making  it ;  and  the  costs  thus 
paid  shall  not  be  included  in  the  bill  of  costs  of  the  party  receiving 
them,  if  he  should  finally  prevail  in  the  suit. 

XIV. 
Right  to  impose  other  Terms. 

The  preceding  rule  will  not  prevent  the  Court  from  imposing 
any  other  and  additional  terms  on  the  party  moving  for  a  con- 
tinuance, when  the  justice  of  the  case  shall  require  it ;  neither  shall 
it  be  construed  to  prevent  the  party,  to  whom  such  previous  notice 
may  have  been  given,  from  procuring  the  attendance  of  his  wit- 
nesses, if  he  shall  think  fit  to  oppose  the  motion  for  a  continuance. 
And  in  such  case,  if  the  motion  is  granted,  the  costs  for  such  wit- 
nesses shall  be  allowed  in  the  bill  of  costs  for  the  said  party,  if  he 
•bould  finally  prevail  in  the  suit. 
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XV. 

Facts  to  he  verified  by  Affidavit, 
The  Court  will  not  hear  any  motion  grounded  on  facts,  unless 
the  facts  are  verified  by  affidavit,  or  are  apparent  from  the  record 
and  from  the  papers  on  file  in  the  case,  or  are  agreed  and  stated  in 
writing,  to  be  signed  by  the  parties,  or  their  attorneys.  And  the 
same  rule  will  be  applied  as  to  all  facts  relied  on  m  opposing  any 
motion. 

XVI. 

Bringing  Money  into  Court. 
In  all  cases  in  which  money  shall  be  brought  bto  Court  under 
the  common  rule,  the  plaintiff  shall  be  entitled  to  receive  the  same, 
together  with  his  costs  up  to  that  time,  to  be  legally  taxed ;  and  if 
the  plaintiff  shall  in  reasonable  time  tax  his  costs,  the  amount  there- 
of shall  be  paid  into  Court,  in  addition  to  the  money  brought  in, 
and  shall  be  for  the  use  of  the  plaintiff,  and  paid  out  to  him  on  re- 
quest. Whereupon,  the  amount  so  brought  in,  on  account  of  the 
plaintiff's  demand,  shall  be  considered  as  stricken  out  of  the  plaintiff's 
demands,  to  the  same  effect  as  if  paid.  If  the  plaintiff  shall  con- 
sent to  accept  the  amount  thus  paid,  with  costs,  in  satisfaction,  ail 
further  proceedings  in  the  cause  shall  cease.  If  the  plaintiff  shall 
signify  his  election  not  to  receive  the  same  in  satisfaction,  but  to 
proceed  in  his  suit,  if  he  shall  recover  any  sum  beyond  the  amount 
thus  paid  in,  he  shall  be  entitled  to  a  judgment  therefor,  with  costs, 
to  be  taxed  from  the  time  the  money  was  so  brought  in.  If  the 
plaintiff  does  not  prove  more  to  be  due  to  him  than  the  sum  thus 
paid  in,  the  defendant  shall  be  entitled  to  a  verdict,  and  judgment 
thereon,  with  costs,  to  be  taxed  from  the  time  the  money  was  paid 
into  Court ;  and  the  terms  of  the  rule  shall  be  in  conformity  here- 
with. 

XVII. 

CostSy  where  less  than  Twenty  Dollars  is  recovered. 
In  all  cases,  where  the  sum  brought  into  Court  shall  not  exceed 
twenty  dollars,  the  costs  to  be  paid  shall  be  such  as  would  be  re- 
coverable on  a  judgment  for  the  sum  so  brought  in ;  and  if  the 
37* 
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plaintiff,  in  such  case,  shall  recover  a  sum,  which,  with  the  sum  so 
paid  in,  will  entitle  him  to  full  costs,  he  shall  be  entitled  to  recover 
full  costs,  deducting  the  costs  so  paid ;  but,  if  the  sum  so  recovered 
shall  not,  in  addition  to  the  sum  so  paid,  amount  to  more  than 
twenty  dollars,  the  plaintiff  ^s  costs  shall  not  in  the  whole  exceed 
the  amount  of  costs  to  which  he  would  be  entitled  on  a  judgment 
for  the  recovery  of  the  sums  so  recovered  and  paid  in. 

XVIII. 

Duty  of  the  Clerk  as  to  Money  paid  into  Court, 
In  all  cases  where  money  is  paid  into  Court,  upon  tender,  or  upon 
the  common  rule,  the  money  shall  be  considered  in  the  custody  of 
the  clerk,  whose  duty  it  shall  be  to  receive  it,  and  to  pay  it  to  the 
plaintiff  on  request  And  if  the  plaintiff  shall  not  be  ready  to  re- 
ceive the  same  of  the  clerk  as  soon  as  paid,  it  shall  be  the^uty 
of  the  clerk  to  deposit  the  same  in  some  bank,  and  not  to  draw  the 
same,  except  for  the  purpose  of  paying  the  same  over  to  the  party 
entitled  thereto ;  and  in  such  case,  the  money  shall  be  deemed  to 
be  at  the  risk  of  the  person  entitled  thereto,  from  the  time  of  the 
deposit,  to  the  time  the  same  shall  be  drawn  for.  And  in  all  such 
cases,  the  clerk  shall  be  entitled  to  a  fee  of  one  dollar,  to  be  paid  by 
the  party  paying  the  money  into  Court. 

XIX. 

Neglect  to  take  out  Commissions, 

Whereas  delays  sometimes  occur  by  reason  of  omission  or  neg- 
lect to  take  out  commissions  for  evidence  from  other  States  or  for- 
eign countries,  no  action  shall  be  postponed  or  continued  to  await 
the  return  of  such  commission,  if  it  shall  appear  that  there  has  been 
any  negligence  to  apply  for  and  transmit  the  same,  whether  such 
negligence  happen  in  term  time  or  in  vacation. 

XX. 

Appointment  and  Duty  of  Auditors, 
Whenever  auditors  shall  be  appointed  in  any  action,  the  rule 
shall  be  taken  out  and  proceeded  upon  within  such  time  during  the 
term,  or  in  vacation,  as  that  the  report  shall  be  made  at  the  next 


RULES  OF   COURT  OF  COMMON   PLEAS.  439 

BoeceediDg  term  of  the  Court  And  if  no  report  shall  he  made 
seasonably  at  the  said  next  term,  the  rule  shall  be  discharged,  and 
the  action  shall  stand  for  trial,  unless  the  Court  shall,  in  its  discre* 
tion,  allow  further  time  for  the  auditors  to  proceed. 

XXI. 

Taking  Papers  from  the  FUes. 
The  clerk  shall  be  answerable  for  all  records  and  papers  filed  in 
the  Court,  or  in  his  office ;  and  they  shall^ot  be  taken  from  his  cus- 
tody, without  his  consent,  unless  by  special  order  of  Court;  but  the 
parties  may  at  all  times  have  copies. 

XXII. 

Day  of  entering  Judgment, 
The  clerk  shall  make  a  memorandum  on  his  docket  of  the  day 
on  which  any  judgment  is  awarded  ;  and  if  no  special  award  of 
judgment  b  made,  it  shall  be  entered  as  of  the  last  day  of  the  term. 

XXIII. 
jFiZin^  Papers. 
In  order  to  enable  the  clerks  to  make  up  and  complete  their 
records  within  the  time  prescribed  by  law,  it  shall  be  the  duty  of 
the  prevailing  party  in  every  suit  forthwith  to  file  with  the  clerk  all 
papers  and  documents  necessary  to  enable  him  to  make  up  and 
enter  the  judgment,  and  to  complete  the  record  of  the  case  ;  and  if 
the  same  are  not  so  filed,  within  six  months  afler  judgment  shall 
have  been  ordered,  the  clerk  shall  make  a  memorandum  of  the  fact 
on  the  record ;  and  the  judgment  shall  not  be  aflerwards  recorded, 
unless  upon  a  petition  to  the  Court  at  a  subsequent  term,  and  after 
notice  to  the  adverse  party,  the  Court  shall  order  it  to  be  recorded. 
And  no  execution  shall  issue  until  the  papers  are  filed  as  aforesaid. 
And  when  a  judgment  shall  be  recorded  upon  such  petition,  the 
clerk  shall  enter  the  same,  together  with  the  order  of  the  Court  for 
recording  it,  among  the  records  of  the  term  in  which  the  order  is 
passed,  with  apt  references  in  tlie  mdex  and  book  of  records  of  the 
firm  in  which  the  judgment  was  awarded,  so  that  the  same  may  be 
readily  found ;  and  the  judgment,  when  so  recorded,  shall  be,  and 
be  considered,  in  all  respects,  as  a  judgment  of  the  term  in  which  it 
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was  originally  awarded.  And  the  party  delinquent  in  such  case, 
shall  pay  to  the  clerk  the  costs  of  recording  the  judgment  anew, 
and  also  the  costs  of  the  petition,  and  the  costs  of  the  adverse  party, 
if  he  shall  attend  to  answer  thereto. 

XXIV. 

Completing  the  Records. 
Whereas  the  clerks,  in  keeping  their  records  in  books,  according 
to  the  ancient  usage  in  this  State,  do  sometimes  begin  to  enter  t 
judgment  before  they  have  all  the  papers  necessary  to  complete  the 
same,  and  thereupon  leave  a  blank  in  the  books  to  be  afterwards  filled 
up ;  it  IB  ordered,  that  no  such  blanks  be  sufiered  to  remain  for  more 
than  twelve  months  after  the  end  of  the  term  at  which  the  judgment 
was  rendered  ;  and  if  the  clerk,  afler  beginning  to  enter  a  judgment 
as  aforesaid,  shall  be  prevented  from  completing  the  record  for 
want  of  any  necessary  papers,  as  mentioned  in  the  preceding  rule, 
he  shall  make  a  memorandum  of  the  fact,  as  above  directed,  in  the 
blank  space  so  left  in  the  book,  so  that  no  one  can  afterwards  inter- 
polate the  judgment  therein. 

XXV. 
Taxing  Costs, 
Bills  of  cost  shall  be  taxed  by  the  clerk,  upon  a  bill  to  be  made 
out  by  the  party  entitled  to  them,  if  he  shall  present  such  a  bill,  and 
otherwise  upon  a  view  of  the  proceedings  and  files  appearing  in  the 
clerk^s  office  ;  and  no  costs  shall  be  taxed  without  notice  to  the  ad- 
verse party  to  be  present,  provided  he  shall  have  given  notice  in 
writing  to  the  clerk,  or  by  causing  it  to  be  entered  on  the  clerk^s 
docket,  of  his  desire  to  be  present  at  the  taxation  thereof.  And 
either  party,  dissatisfied  with  the  taxation  of  the  clerk,  may  appeal 
to  the  Court,  or  to  a  Judge  in  vacation. 

XXVI, 

Costs  when  Actions  are  continued  for  Advisement^  ^c. 

When  an  action  is  continued  by  the  Court  for  advisement,  tt 

under  reference  by  a  rule  of  Court,  or  on  account  of  the  absenoe  of 

the  defendant  from  the  Commonwealth,  costs  shall  be  allowed  to  the 
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party  prevailing,  for  only  one  day^s  attendance,  and  his  travel,  at 
every  intermediate  term ;  and,  at  the  term  when  the  opinion  is  pro- 
nounced, or  the  report  made,  or  proof  of  notice  given,  for  hb  at- 
tendance subsequent  thereto. 

XXVII. 
Writs  of  Protection. 
No  writ  of  protection  shall  issue,  except  by  the  order  of  Court,  or 
some  one  of  the  Judges  thereof;  such  order  to  be  made  upon  the 
application  of  the  person  for  whom  such  writ  of  protection  is  to.  be 
issued,  or  some  person  by  him  duly  authorized  ;  and  no  order  shall 
be  made  for  granting  such  writ  of  protection,  until  it  shall  be  made 
to  appear  to  the  Court  or  Judge  applied  to,  by  aiBdavit,  or  other  sat- 
isfactory evidence,  that  the  application  is  made  in  good  faith,  and 
for  the  purpose  of  enabling  such  person  to  attend  this  Court  as  a 
party,  or  as  a  witness,  in  some  cause  pending, — such  cause  to  be 
specified ;  if  a  party  plaintiff,  that  such  suit  has  not  been  com- 
menced by  him  collusively  ;  or  if  a  defendant,  that  such  suit  has 
not  been  commenced  against  him  by  his  request  or  procurement, 
collusively,  and  to  enable  him  to  obtain  a  writ  of  protection  ;  or  if 
as  a  witness,  that  he  has  been  duly  summoned,  by  process,  to  attend 
as  a  witness  ;  and  that  he  has  not  been  so  summoned  by  his  own 
request  or  procurement,  or  collusively,  to  enable  him  to  obtain  the 
writ  of  protection  prayed  for. 

XXVIII. 
Venue, 
It  shall  not  be  deemed  necessary,  in  any  declaration  or  other 
pleading,  to  lay  the  venue  in  the  county  in  which  the  action  is 
brought,  nor  to  set  forth  in  any  manner  the  place  in  which  any  act 
is  alleged  to  have  been  done,  unless  when,  from  the  nature  of  the 
case,  the  place  may  be  material  or  traversable. 

XXIX. 

Same, 
When  any  deed,  note,  or  other  instrument,  bears  date  at  any 
place,  it  may  be  alleged  to  have  been  made  at  that  place,  without 
any  averment  or  suggestion  that  it  was  within  the  county  in  whieh 
the  action  is  brought 
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XXX. 

hmuUeridt  AttegaHans, 
All  allegatioDB  heretofore  usually  inaerted  in  declaratioiM  and 
other  pleadings,  which  are  not  material  or  traversablet  and  which 
the  party  could  not  be  required  to  prove,  may  be  omitted,  unless 
when  they  are  required  for  the  right  understanding  of  aUegations 
that  are  material. 

XXXL 

Bill  of  Particulars. 

In  all  actions  of  indebitatus  assumpsit  for  goods  bargained  and 
sold,  or  sold  and  delivered,  or  for  work  and  materials,  or  for  money 
lent,  paid,  or  had  and  received,  the  plaintiff  shall  file  an  account  or 
bill  of  the  particulars  of  his  demand ;  and  he  shall  not  be  allowed 
to  give  evidence  of  any  demand  that  is  not  included  in  the  said  bill 
of  particulars.  Such  bill  of  particulars  shall  be  filed  at  the  time  of 
the  entry  of  the  action,  unless  the  Court,  on  motion,  shall  allow  fur- 
ther time  therefor ;  and  no  costs  shall  be  allowed  for  attendance, 
prior  to  the  time  the  bill  of  particulars  is  filed* 

xxxn. 

Time  of  filing  BUI  of  Particulars. 

Whenever  a  bill  of  particulars  is  not  filed  at  the  time  the  action 
is  entered,  the  clerk  shall  minute  thereon  the  time  of  filing ;  and,  in 
making  up  the  costs,  the  clerk  shall  be  governed  by  such  minute. 

xxxni. 

bati^gicient  Bill  of  Particulars. 

Whenever  it  shall  be  objected  by  the  defendant,  that  a  bill  of  par- 
ticulars is  insufficient,  and  the  Court  shall  so  adjudge,  such  bill 
shall  be  stricken  from  the  files ;  and  the  plaintiff*  shall  thereupon 
become  nonsuit,  unless  the  Court  shall  give  leave  to  file  a  new  bill ; 
in  which  case  the  plaintiff's  costs  of  attendance  shall  commence 
from  the  filing  of  such  new  bUl. 
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XXXIV. 

Bin  of  Particulars  in  other  Ca»es» 

The  Court  will  require  a  like  statement  of  the  particulars  of  the 
demand  in  all  other  actions,  on  motion  of  the  defendant,  when  it 
shall  appear  necessary  for  presenting  distinctly  the  grounds  or  sub- 
ject of  the  action. 

XXXV. 

Amending  Particulare, 

Any  bill  of  particulars  may  be  amended  by  order  of  the  Court,  in 
like  manner,  and  upon  the  like  terms,  as  are  or  may  be  prescribed 
for  the  amendment  of  declarations. 

XXXVI. 
Denial  of  Signatttre, 

When  an  action  is  brought  on  a  promissory  note,  bill  of  exchange, 
or  other  instrument,  the  defendant  shall  not  on  the  trial  be  allowed 
to  deny  his  signature,  or  that  of  any  other  party  to  the  instrument, 
unless  it  be  under  a  plea  of  non  est  factum  to  a  bond  or  other  deed, 
or  unless  the  defendant  shall  have  filed  a  notice  in  writing  of  his  in- 
tention to  deny  the  signature ;  which  notice  shall  be  filed  a  reason- 
able time  before  the  trial.  The  like  rule  shall  apply  to  any  instru-  ' 
ment  set  forth,  in  any  notice  of  set-off,  bill  of  particulars,  or  other 
proceedings,  by  either  party,  in  any  stage  of  the  cause. 

XXXVII. 
The  general  Issue. 

It  being  provided  by  the  statute  abolishing  special  pleading,  that 
in  any  civil  action  to  be  tried  in  this  Court,  all  matters  of  law  and 
fact,  in  defence  of  such  action,  may  be  given  in  evidence  under  the 
general  issue,  and  the  Court  being  authorized  to  pass  such  orders 
respecting  notice  to  the  opposing  party,  of  matters  intended  to  be 
given  in  evidence  by  either  party,  as  should  be  necessary  to  prevent 
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surprise,  and  to  afford  opportunity  for  preparation  for  trial ;  it  Lb 
ordered  as  follows :  — 

xxxvin. 

Replevin. 
In  all  civil  actions,  in  which  any  wrong  or  injury  done  to  the 
plaintiff  or  complainant,  is  alleged,  including  replevin  and  complaint 
for  flowage,  a  plea  by  the  defendant  that  he  is  not  guilty  in  manner 
and  form,  &c,  whether  the  technical  general  issue  or  not,  shall  be 
deemed  a  good  general  issue. 

Debt. 
In  all  actions  of  debt  on  bond  or  otherwise,  a  plea  by  the  defend- 
ant that  he  doth  not  owe  the  plaintiff  in  manner  and  form,  &c.,  shall 
be  deemed  a  good  general  issue. 

Covenant, 
In  all  actions  of  covenant,  a  plea  by  the  defendant  that  he  hath 
not  broken  the  covenant  in  manner  and  form,  dec.,  shall  be  deemed 
a  good  general  issue. 

PartitUm. 
In  all  writs  and  petitions  for  partition,  a  plea  by  the  respondent 
that  the  plaintiff  or  petitioner  doth  not  hold  in  common  in  manner 
and  form,  &c.,  shall  be  deemed  a  good  general  issue. 

Other  Cases. 
And  in  cases  not  enumerated,  where  there  is  no  form  of  general 
issue  embracing  the  merits  and  matters  in  controversy,  it  shall  be 
competent  for  the  CJourt  to  direct  how  a  general  issue  may  be  form- 
ed, so  as  to  embrace  such  merits. 

XXXK. 

Matters  in  Discharge  or  Avoidance, 
In  all  civil  actions,  the  defendant  shall  not  be  allowed  to  give  in 
evidence  any  specific  and  substantive  matter  of  discharge  or  avoid- 
ance of  the  action,  unless  he  shall  have  filed  a  statement  in  writing, 
setting  forth  fully  and  substantially  the  matter  of  his  defence. 
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XL. 

When  to  be  filed. 

The  statement  mentioned  in  the  preceding  rule  shall,  in  all  cases 
which  are  continued  at  the  first  term,  be  filed  on  or  before  the  sec- 
ond day  of  the  second  term,  unless  the  Court  shall,  for  sufficient 
cause  shown,  allow  it  to  be  filed  afterwards;  and  in  all  other  cases, 
within  or  at  such  time  as  the  Court  shall  order. 

XLL 

Bight  to  open  and  dose. 

Whenever  the  defendant  in  any  action  shall  file  a  statement  in 
'  writing,  pursuant  to  the  preceding  rule,  of  any  specific  and  substan- 
tive matter  of  discharge  or  avoidance  of  the  action,  he  may,  at  any 
time  before  trial,  file  also  in  writing  an  admission  of  all  the  facts 
necessary  to  be  proved  by  the  plaintiff  in  his  opening  on  the  general 
issue ;  and  such  defendant  shall  then  be  entitled  to  open  and  close ; 
unless  the  plaintiff  shall  file,  in  writing,  an  admission  of  all  the  ma* 
terial  facts  alleged  in  the  defendant's  statement,  and  shall,  by  way 
of  reply,  state  some  specific  an^l  substantive  matter  in  discharge  or 
avoidance  thereof.  , 

XLIL 

MoUons  for  Sptdfiaiions  of  Defence, 
And  inasmuch  as  on  a  trial  under  the  general  issue,  in  all  cases, 
all  matters  of  law  and  fact  may  be  considered,  either  party  may, 
besides  requiring  a  bill  of  particulars,  or  specification  of  defence,  as 
hereinbefore  provided,  have  an  order,  requiring  the  adverse  party  to 
file  a  statement  in  writing  of  any  specific  or  substantive  matter  of 
discharge  or  avoidance,  which  he  proposes  and  intends  to  give  in 
evidence  on  trial ;  and  such  party  shall  not  be  allowed  to  give  in 
evidence  any  such  matter  of  discharge  or  avoidance,  unless  speci- 
fied in  such  statement.  And  the  parties  shall  be  allowed,  upon 
reasonable  cause  shown,  to  amend  their  respective  statements,  in 
such  manner,  and  upon  such  terms,  as  the  Court  may  think  reason- 
able. 

38 
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XLIIL 

Matters  in  Rebuttal  or  DisprovaL 

The  preceding  rule  shall  not  be  construed  to  prevent  the  defend- 
ant, in  any  case,  from  giving  in  evidence,  under  the  general  issue, 
any  matter  that  may  tend  to  rebut  or  disprove  the  case  which  the 
plaintiff  should  have  attempted  to  make  out. 

XLIV, 

Cases  of  Insurance. 

In  actions  on  policies  of  insurance,  the  plaintiff  shall  not  set  forth 
the  whole  policy,  but  only  so  much  thereof  as  may  be  necessary  to 
maintain  the  action  ;  such  as  the  subject  of  the  insurance,  the  voy- 
age or  time  for  which  the  insurance  was  made,  and  such  of  the 
perils  specified  in  the  policy  as  are  aAerwards  stated  to  have  been 
the  cause  of  the  loss.  And  when  the  plaintiff  demands  compensa- 
tion for  services  rendered,  or  money  expended  in  the  defence  or 
recovery  of  the  property  insured,  or  for  a  contribution  to  a  general 
average,  or  for  any  similar  loss,  he  will  set  forth  that  part  of  the 
policy  on  which  his  claim  is  founded ;  and  in  all  cases  he  will  state 
his  property  or  mterest  in  the  subject  of  the  insurance,  and  will  set 
forth  the  voyage  and  the  loss,  and  all  other  material  facts,  as  here- 
tofore required. 

XLV. 

Actions  on  Bonds, 

In  all  actions  of  debt  on  bonds,  or  on  other  contracts  with  penal- 
ties, the  plaintiff,  after  setting  out  the  instrument  in  the  usual  form, 
may  set  forth  in  his  declaration  the  conditions  or  covenants  for  the 
breach  whereof  the  action  is  brought,  and  may  assign  as  many 
breaches  thereof  as  he  may  think  fit ;  and  the  defendant  shall  answer 
to  each  of  said  breaches,  in  like  manner  as  if  it  had  been  assigned 
in  a  replication  ;  and  if  any  one  of  the  breaches  so  assigned  shall  be 
fbund  by  the  Jury,  the  plaintiff  shall  be  entitled  to  judgment  in  the 
usual  form. 


RULES   OF   COURT   OF  COMMON  PLEAS.  447 

XLVL 
Assessment  of  Damages. 
If  a  verdict  is  found  for  the  plaintiff,  the  Jury  shall,  if  required  by 
the  Court,  or  by  either  party,  also  assess  the  damages  for  the 
breaches  proved  before  them  ;  and  for  all  breaches  for  which  dam- 
ages are  not  assessed  by  a  Jury,  they  shall  be  assessed  by  the  Court, 
upon  a  hearing  in  Chancery,  as  heretofore  practised. 

XLVIL 

Filing  Particulars  of  Damages. 

In  actions  on  bonds,  and  on  all  other  contracts,  when  damages 
are  to  be  assessed  by  the  Court,  or  by  the  clerk,  the  plaintiff  shall  file 
an  account  or  statement  in  writing  of  the  particulars  of  his  demand, 
unless  when  the  same  are  sufficiently  apparent  from  the  declara- 
tion, or  from  the  bond,  note,  or  other  instrument  declared  on,  or 
from  a  bill  of  particulars  filed  as  before  prescribed. 

XLVIII. 
Declarations  in  Covenant. 
In  actions  of  covenant,  the  plaintiff  shall  not  set  forth  in  his  dec- 
laration any  covenants  but  those  of  which  he  intends  to  allege  and 
prove  a  breach. 

XLIX. 
Declarations  in  trespass. 
In  actions  of  trespass,  the  usual  averments,  that  the  defendant 
committed  other  wrongs,  and  that  the  acts  charged  were  done 
against  the  peace,  may  be  omitted ;  and  the  plaintiff  shall  be  allowed 
to  prove  all  that  he  could  have  done  if  those  clauses  had  been  m- 
serted  in  the  declaration. 

Unnecessary  Counts, 

When  any  declaration  shall  contain  unnecessary  and  useless 

counts,  and  when  any  party  shall  insert  unnecessary  and  useless 

averments  or  clauses  in  the  declaration,  the  Court  will,  on  motion, 

order  such  superfluous  counts,  or  other  matters,  to  be  struck  out ; 
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and  the  party  by  whom  the  same  are  introduced  shall  pay  the  costs 
of  copies,  and  all  the  other  costs  occasioned  thereby,  whether  the 
superfluous  matter  is  struck  out  or  not* 

'    LI. 
Vhneeessary  Statement,  4*^. 
In  all  bills  of  particulars,  specifications  of  defence,  and  other 
statements  required  by  the  preceding  rules,  neither  party  shall  set 
,  forth  any  matters  but  those  upon  which  he  intends  to  rely ;  and 
whenever  any  party  shall  file  any  bill,  specification,  or  other  state- 
ment, contrary  to  the  provisions  of  this  rule,  he  shall  pay  to  the 
opposite  party  his  costs  of  attendance  from  the  time  of  such  filing, 
together  with  the  costs  of  witnesses  occasioned  thereby. 

Ln. 

Setoff  of  Costa. 
In  all  cases,  where  costs  are  awarded  to  two  adverse  parties  in 
the  same  suit,  the  Court  may  order  one  sum  to  be  set  off  against 
Jie  other,  and  enter  judgment  for  the  balance  ;  and  when  such  set- 
off  cannot  be  conveniently  effected,  each  party  may  have  an  exe- 
cution for  the  costs  due  him. 

LIII. 

Continuance  on  account  of  absent  Witness. 

No  action  shall  be  continued  on  the  ground  of  the  absence  of  a 

material  witness,  whom  it  is  in  the  power  of  the  party  to  summon ; 

unless  such  witness  be  regularly  summoned,  and  his  travel  and  one 

day^s  attendance  paid  or  tendered. 

LIV. 

Causes  of  Continuance, 
No  continuance  shall  be  granted  except  for  good  cause  shown  ; 
and  the  consent  of  the  parties  shall  not,  in  any  case,  be  deemed  of 
itself  to  be  a  sufficient  cause  ;  and  no  action  standing  for  trial  shall 
be  continued,  unless  the  Court  shall  be  satisfied  that  the  defendant, 
in  good  faith,  intends  to  contest  the  validity  of  the  plaintiff's  claim. 
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LV. 

Time  of  moving  Continuance, 

.  All  motions  for  the  continuance  or  postponement  of  any  civil 
action,  shall  be  made  on  the  second  day  of  the  term,  or  on  the 
first  day  afler  the  entry  of  the  action,  unless  prevented  by  inevitable 
accident,  or  other  sufRcient  cause ;  or  unless  the  cause  or  ground  of 
the  motion  shall  first  exist,  or  becomd  known  to  the  party,  afler 
that  day  \  in  which  cases,  the  motion  shall  be  made  as  soon  after- 
wards as  it  can  be  made,  according  to  the  course  of  the  Court ;  and 
whenever  an  action  is  continued  on  such  motion  aAer  the  time 
above  prescribed,  the  party  making  the  motion  shall  not  be  allowed 
any  costs  for  his  travel  and  attendance  for  that  term,  unless  the 
continuance  is  ordered  on  account  of  some  fault  or  misconduct  of 
the  adverse  party. 

LVI. 

CdHing  the  Docket, 
On  the  second  day  of  each  term,  except  in  Suffolk,  where  it 
shall  be  called  the  first  day  of  the  term,  the  docket  of  continued 
actions  shall  be  called  over,  and  all  actions  intended  for  trial  shall 
be  noted  as  such,  at  the  suggestion  of  the  counsel  for  either  party ; 
and  no  action  that  shall  not  be  so  noted  for  trial  shall  be  en- 
titled to  at  rial  during  that  term,  unless  satisfactory  cause  shall  be 
shown  for  the  delay. 

LVIL 

Motions  for  New  Trial, 
No  motion  shall  be  sustained  for  a  new  trial  in  any  civil  action 
afler  verdict  of  the  Jury,  either  on  account  of  any  opinions  or  /de- 
cisions of  the  Judge  given  in  the  course  of  the  trial,  or  because  the 
verdict  is  alleged  t«  be  against  evidence,  or  the  weight  of  evidence, 
unless  within  four  days  afler  the  verdict  is  returned,  the  counsel  of 
the  party  complaining  of  the  proceedings,  or  of  the  verdict,  shall 
file  a  motion  for  a  new  trial,  specifying  the  grounds  of  his  com- 
plaint, and  causing  a  copy  of  the  said  motion  to  be  delivered  to  the 
adverse  counsel,  on  the  day  the  same  shall  be  filed ;  and  all  ex- 
ceptions shall  be  reduced  to  writing,  and  presented  to  the  Court  for 
38* 
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allowance,  within  three  days  after  the  veridict  in,  or  other  dispo- 
sition of  the  case,  in  which  the  same  are  alleged  or  taken,  unless 
upon  special  motion,  and  for  good  cause  shown,  the  time  be  ex- 
tended. 

Provided,  however,  that  should  the  trial  of  any  case  be  had  so 
near  the  close  of  any  term,  that  the  foregoing  rule  cannot  be  com- 
plied with,  the  motion  for  a  new  trial  shall  be  made  before  the  Court 
adjourns,  and  the  specification  of  the  reasons  shall  be  filed  within 
four  days  afterwards ;  and,  provided  also,  that  exceptions  shall,  in 
all  cases,  be  reduced  to  writing,  and  presented  to  the  Court  for 
allowance,  in  sufficient  season  to  be  examined  and  signed  before 
the  adjournment  of  the  Court  without  day. 

LVIII. 
Oyer. 

Oyer  of  all  deeds,  ^.,  declared  on,  may  be  had  on  motion,  at 
the  return  term,  but  not  afterwards,  unless  by  special  order  of 
Court 

LK. 

Issue  in  Fact  and  in  Law. 

If  in  the  same  cause  there  be  an  issue  in  fact,  and  an  issue  in 
law,  the  issue  in  law  shall  be  first  argued  and  determined,  unless 
the  Court,  for  good  cause,  otherwise  direct 

LX. 

Right  to  open  and  close. 
The  party  holding  the  affirmative  shall  open  and  close.     In  the 
argument  of  all  questions  arising  upon  the  answers  of  trustees,  the 
plaintifif  shall  open  and  close. 

LXI.  ^ 

TYustee  Answers. 

Before  the  answers  of  a  trustee  are  handed  to  the  Court,  there 
shall  be  minuted  upon  the  back  the  names  of  the  counsel  for  the 
plaintiflfand  trustee.  And  when  either  party  wishes  to  be  heard, 
before  the  decision  of  the  Court,  there  shall  also  be  minuted  the 
words,  "  For  argument*^' 
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LXII. 

Who  may  not  he  Attorney  of  a  TViMtoe. 

The  attorney  or  couDsel  for  the  plaintiffV  ^^  ^  trustee  process, 
shall  never  appear  or  act  as  such  for  the  party  summoned  therein 

as  trustee. 

LXIIL 

Extra  Compensation  of  Officers, 
When  any  officer  claims  extra  compensation  in  serving  a  pre- 
cept, for  removing  or  keeping  property,  the  same  shall  not  he 
allowed,  unless  the  officer  return  with  his  precept  a  hill  of  par- 
ticulars of  the  expenses,  together  with  his  affidavit,  that  such  ex- 
penses were  actually  incurred,  and  that  the  charges  are  reasonable. 
And  when  an  officer  shall  attach  real  estate  on  mesne  process, 
and  shall  deposit  a  copy  of  the  writ  certified  by  him,  with  so  much 
of  his  return  thereon  as  relates  to  the  attachment  of  such  estate, 
m  the  office  of  the  clerk  of  the  Court  for  the  county  in  which  such 
estate  lies,  he  shall  be  allowed  at  the  rate  of  twelve  cents  a  page 
for  such  copy,  and  four  cents  per  mile  for  his  travel  from  the  place 
of  service  to  said  office. 

LXIV. 
Filing  Common  Counts, 
In  actions  for  assumpsit  for  goods  sold  and  delivered,  services 
performed,  dsc.,  the  plaintiff  may  declare  in  indebitatus  assumpsit, 
and  on  motion  may,  without  costs  or  continuance,  at  any  time  be- 
fore the  cause  is  committed  to  the  Jury,  file  any  of  the  common 
counts  applicable  to  the  case,  including  also  the  money  counts,  and 
insimul  computassent. 

LXV. 
Amending  Verdicts, 
If  there  be  a  general  verdict  on  a  declaration  containing  several 
counts,  the  plaintiff  may,  at  any  time  during  the  term,  on  motion, 
have  leave  to  amend  the  verdict,  and  enter  it  on  any  count  on  which 
the  evidence  by  law  would,  at  the  trial,  have  entitled  him  to  re- 
cover, and  may  have  leave  to  strike  out  of  his  declaration  any 
defective  counts. 
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LXVL 

Continuance  ai  first  Term  in  certain  Counties. 
In  the  counties  of  Berkshire,  Franklin,  Hampshire,  Hampden, 
Worcester,  Middlesex,  Essex,  Norfolk,  Bristol,  and  Plymouth,  a 
party  shall  not  be  holden  to  be  ready  for  trifil,  the  first  term,  unless 
the  adverse  party  has  given  notice  in  writing,  seven  days  before 
the  sitting  of  the  Court,  that  he  shall  expect  a  trial  at  such  term. 
In  cases  of  appeal  from  Justices  of  the  Peace,  when  the  Justice 
shall  allow  the  appeal  within  seven  days  before  the  sitting  of  the 
Court,  such  written  notice,  given  at  the  time  of  the  allowance  of 
the  appeal,  or  as  soon  aAer  as  practicable,  shall  be  deemed  suf- 
ficient notice ;  provided,  that  this  rule  shall  not  be  construed  to 
prevent  the  Court  from  granting  a  continuance,  when  it  shall  ap- 
pear that  the  party  notified  could  not  be  prepared  for  trial. 

Lxvn. 

Objections  to  Awards. 
All  objections  to  the  acceptance  of  an  award,  and  all  motions  to 
have  the  same  recommitted,  shall  be  reduced  to  writing,  and  the 
ground  of  such  objection  or  motion  distinctly  stated ;  and  if  the  ob- 
jections and  motions  are  grounded  upon  facts,  those  facts  shall  be 
verified  in  the  manner  provided  in  the  twelfth  rule. 

LXVIII. 
Ple€U  in  Abatement  and  Demurrer* 
Pleas  in  abatement,  and  demurrers  to  declarations,  (except  in  the 
county  of  Suffolk,)  may  be  filed  at  any  time  during  the  first  four 
days  of  the  return  term,  and  not  afterwards. 

LXK. 

Continuance  at  First  Term, 
In  those  counties  mentioned  in  rule  sizty-six,  at  the  first  term, 
in  all  causes,  except  those  in  which  notice  has  been  given  that  a 
trial  will  be  insisted  upon,  if  there  is  an  appearance  for  the  defend- 
ant, a  continuance  will  be  granted  of  course. 
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LXX. 

Chancery  Powers. 
In  exercising  the  Chanceiy  powers  that  are  given  to  this  Court 
by  law,  the  Court  adopt  and  will  practise  upon  the  same  rules  that 
are  established  by  the  Supreme  Judicial  Court,  and  are  now  in 
operation,  in  like  cases. 

LXXL 

Farms  of  Declarations. 

The  forms  of  declarations,  and  the  rules  relating  thereto,  estab- 
lished by  the  Supreme  Judicial  Court,  and  contained  in  the  sched- 
ule annexed  to  these  rules,  are  hereby  established  for  the  practice 
of  this  Court 


The  following  rules  are  established  by  the  Court,  and  shall  be  in 
force  in  the  county  of  Suffolk : 

I. 

Entry  of  Actions. 

A  list  of  all  actions,  intended  for  entry  shall  be  delivered  to  the 
Clerk  on  or  before  the  evening  of  the  first  day  of  each  term,  and 
shall  be  entered  by  him,  and  the  new  docket  prepared  for  the  ex- 
amination of  the  gentlemen  of  the  bar,  and  for  entering  appear- 
ances, by  nine  o^clock  in  the  forenoon  of  the  first  Monday  of  each 
term  ;  and  no  list  shall  be  received  by  the.  clerk  after  the  said  first 
day  of  the  term,  nor  any  action  be  entered  after  said  time,  except- 
ing by  order  of  Court,  on  a  written  application  stating  the  cause  of 
the  delay,  and  verified  by  afRdavit ;  and  the  agreement  of  the 
parties  will  not  be  deemed  a  good  cause  of  such  delay.  No  attend- 
ance in  any  action  shall  be  taxed  for  the  plaintiff  previous  to  the 
entry  thereof. 
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n. 


Appearance  of  Trustee  and  Notice. 
Every  person  summoned  as  a  trustee,  living  within  the  county, 
when  he  enters  his  appearance,  in  the  action  in  which  he  is  so  sum- 
moned, shall  give  notice  thereof  to  the  counsel  of  the  plaintiff,  per- 
sonally, or  by  leaving  a  notification  at  his  ofRce,  if  he  keeps  one 
within  the  county,  advising  him  that  he  has  entered  his  appearance 
in  the  action  in  which  he  is  so  summoned,  and  is  ready  to  answer 
such  interrogatories  as  may  be  proposed  to  him.  And  the  declar- 
ation of  any  supposed  trustee,  inserted  in  his  answer,  and  sworn 
to,  shall  be  sufficient  to  prove  such  notice. 

III. 

Fees  of  Trustee. 

Any  person  summoned  as  a  trustee,  shall  not  be  entitled  to  any 
fees  for  attendance,  until  after  he  has  appeared  and  given  notice 
thereof  as  aforesaid,  and  offered  to  answer  as  aforesaid.  And 
every  person,  summoned  as  aforesaid,  shall  be  entitled  to  fees  for 
attendance,  from  the  time  of  his  appearing  and  giving  notice  as 
aforesaid,  and  offering  to  answer  as  aforesaid,  until  the  plaintiff 
■hall  discontinue  his  suit  against  him,  or  he  shall  be  charged  or  dis- 
charged by  the  Court,  (provided  such  trustee  shall  answer  the 
interrogatories  proposed  to  him,  as  required  by  the  next  succeeding 
rule,)  excepting  fees  for  the  attendance  during  the  time  that  the 
cause  may  be  continued  or  delayed  by  the  Court,  for  advisement. 

IV. 

Fees  in  Case  of  Trustees  neglect  to  answer. 
When  interrogatories  are  filed  in  a  trustee  process,  and  remain 
unanswered  for  the  space  of  two  days,  (Sundays  excepted,)  after 
notice  to  the  trustee  of  the  filing  thereof,  the  trustee  shall  only  be 
entitled  to  fees  for  two  days'  attendance,  from  the  time  of  ^such 
filing,  and  until  the  answer  to  such  interrogatories  is  filed  ;  pro- 
vided, that  the  Court  may,  in  its  discretion,  enlarge  or  shorten  the 
time  for  filing  such'  answer. 
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V. 

Assigning  a  Day  for  Trustee  to  answer. 
If  the  trustee  unreaaonably  neglect  to  answer  interrogatories, 
the  Court,  upon  motion  of  the  plaintiff,  will  assign  a  day  by  which 
his  answers  shall  be  filed,  or  the  trustee  defaulted. 

VL 

'nme  of  filing  Pleas  in  Abatement^  SfC, 

Pleas  in  abatement,  and  demurrers  to  declarations,  may  be  filed 
within  the  first  four  days  of  the  second  week  of  the  return  term, 
and  not  afterwards. 


456  APPENDIX. 


CALENDAR   OP   THE   COURTS. 

The  Supreme  Court  of  the  United  States  assembles  at  Washmg- 
ton,  annually,  on  the  first  Monday  of  December. 

The  Circuit  Court  of  the  United  States^  for  the  first  Circuit,  and 
the  Massachusetts  District,  at  Boston,  May  '15th  and  October  15th. 
When  either  of  these  days  falls  on  Sunday,  the  session  commences 
the  day  following. 

FOB  THE   DISTRICT  OF  MAINE« 

May  1,  and  October  1,  at  Portland. 

\ 

FOR  THE   DISTRICT   OF   NEW   HAMPSHIRE. 

May  8th,  at  Portsmouth ;  October  8th,  at  Exeter. 

FOR   THE   DISTRICT   OF   RHODE   ISLAND. 

June  15th,  at  Newport ;  November  15th,  at  Providence. 


DISTRICT  COURTS  OP  THE  UNITED  STATES. 
FOR  MASSACHUSETTS* 

At  Boston,  3d  Tuesday  of  March ;  4th  Tuesday  of  June ;  2d 
Tuesday  of  September ;  1st  Tuesday  of  December. 

MAINE. 

At  Wiscasset,  1st  Tuesday  of  September. 

At  Portland,  1st  Tuesday  in  February  and  December. 

At  Bangor,  4th  Tuesday  in  June. 

RHODE   ISLAND. 

At  Newport,  2d  Tuesday  in  May,  and  3d  Tuesday  of  October. 
At  Providence,  1st  Tuesday  of  August  and  February. 
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NEW  HAMPSHIRE. 

At  Portsmouth,  3d  Tuesday  in  March  and  September. 
At  Exeter,  3d  Tuesday  in  June  and  December. 


SUPREME  JTJDIGUL  COURT  OP  MASSACHUSETTS. 
LAW  TERMS. 

At  Boston,  for  Suffolk  and  Nantucket,  Ist  Tuesday  of  March. 

At  Lenox,  for  Berkshire,  2d  Tuesday  of  September. 

At  Northampton,  for  Hampshire,  Franklin  and  Hampden,  on  the 
Monday  next  preceding  the  4th  Tuesday  of  September. 

At  Worcester,  for  Worcester,  on  the  1st  Tuesday  next  after  the 
4th  Tuesday  of  September. 

At  Cambridge,  for  Middlesex,  on  the  3d  Tuesday  next  after  the 
4th  Tuesday  of  September. 

At  Taunton  and  Plymouth,  alternately,  for  Bristol,  Plymouth, 
Barnstable  and  the  County  of  Dukes  County,  on  the  4th  Tuesday 
next  after  the  4th  Tuesday  of  September.  The  term  for  1847  was 
held  at  Plymouth,  and  that  of  1848  will,  of  course,  be  held  at 
Taunton. 

At  Dedham,  for  Norfolk,  on  the  5th  Tuesday  next  after  the  4th 
Tuesday  of  September. 

At  Salem,  for  Essex,  on  the  6th  Tuesday  next  after  the  4th  Tues- 
day of  September. 

NISI  PRIUS  TERMS. 

At  Dedham,  for  Norfolk,  3d  Tuesday  of  February. 

At  Concord,  for  Middlesex,  2d  Tuesday  of  April. 

At  Worcester,  for  Worcester,  on  the  6th  Tuesday  next  after  the 
1st  Tuesday  of  March. 

At  Greenfield,  for  Franklin,  on  the  6th  Tuesday  next  after  the 
1st  Tuesday  of  March. 

At  Northampton,  for  Hampshire,  on  the  7th  Tuesday  next  after 
the  1st  Tuesday  of  March. 

At  Taunton,  for  Bristol,  on  the  7th  Tuesday  next  after  the  Ist 
Tuesday  of  March ;  at  New  Bedford,  on  the  2d  Tuesday  of  No- 
vember. 

39 
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At  Ipswich,  for  £ssex«  on  the  8th  Tuesday  next  after  the  1st 
Tuesday  of  March. 

At  Springfield,  for  Hampden,  on  the  8th  Tuesday  next  after  the 
1st  Tuesday  of  March. 

At  Barnstable,  for  Barnstable  and  Dukes  County,  on  the  9th 
Tuesday  next  af^er  the  1st  Tuesday  of  March. 

At  Lenox,  for  Bericshire,  on  the  10th  Tuesday  next  after  the  1st 
Tuesday  of  March. 

At  Plymouth,  for  Plymouth,  on  the  10th  Tuesday  ndit  afler  the 
1st  Tuesday  of  March. 

At  Nantucket,  for  Nantucket,  on  the  1st  Tuesday  of  July. 

At  Springfield,  for  Hampden,  on  the  1st  Tuesday  of  September. 

At  Greenfield,  for  Franklin,  on  the  2d  Tuesday  of  September. 

At  Boston,  for  Suffolk,  on  the  7th  Tuesday  next  after  the  4th 
Tuesday  of  September.  « 

.   r^  ^  /  ;».•'.'  COURT  OP  COMMON  PLEAS. 

As  the  terms  of  this  Court  are  so  frequently  holden,  it  is  believed 
that  the  arrangement  by  months,  rather  than  by  counties,  will  be 
found  the  most  useful  to  the  profession.  The  number  of  weeks, 
during  which  the  Court  usually  sits,  has  been  added. 


January,       1st  Tuesday, 

Boston, 

10  weeks. 

3d  Monday, 

Worcester, 

3 

**       crim.  term. 

February,    2d  Monday, 

Cambridge, 

5 

"       crim.  term. 

it        tt 

Springfield, 

3 

tt 

3d       " 

Northamptoi 

1,2 

«c 

4th      " 

Lenox, 

6 

(C 

1st  Wednesday,  Meeting  of  the  whole  Court,  3  days. 

March,        1st  Monday, 

Worcester, 

6  weeks. 

2d  Monday, 

Taunton, 

3 

it 

<t               (C 

Concord, 

2 

ct 

3d       " 

Salem, 

7 

it 

it                It 

Greenfield, 

3 

tt 

April,          1st  Tuesday, 

Boston, 

11 

it 

t«        (t 

Barnstable, 

1 

Ct 

2d  Monday, 

Plymouth, 

1 

(4 

4th      " 

Dedham, 

2 

(i 

CALENDAR  OP  THB  COURTS. 


459 


May.    . 

Ist  Monday, 

Worcester,       2  weeks 

crim. 

term. 

3d       ** 

Springfield,      3 

ft« 

crim. 

term. 

Last  Monday, 

Edgartown,      1 

Ct 

June, 

1st  Monday, 

Nantucket,       1 

ft< 

C&               4ft 

Northampton,  1 

ftft 

2d  Monday, 

New  Bedford,  1 

ftft 

(i              M 

Concord,         2 

ftC 

• 

(C               (C 

Springfield,     3 

ftft 

3d       ♦♦ 

Ipswich,           2 

ftft 

ftft               (( 

Worcester,      2 

ftft 

4th      " 

Lenox,             2 

ftft 

ftC                ftft 

Concord,          4 

ftft 

crim. 

term. 

July, 

J  St  Tuesday, 

Boston,            4  - 

i2 

3d  Wednesday 

,  The  whole  Court,  3  days. 

*    August, 

2d  Monday, 

Greenfield,      2  weeks. 

ftft        ftft 

Plymouth,        1 

ftft 

6th     " 

Worcester,      2 

ftft 

September,  1st  Monday, 

Lowell,          11 

ftft 

1st  Tuesday, 

Barnstable,      1 

(ft 

3d  Monday, 

Taunton,         2 

ftft 

8d       » 

Newburyport,  5 

ftft 

ftft                ftft 

Dedham,         3 

ftft 

4th      « 

Worcester,      6 

(ft 

crim. 

term. 

ftft              ftft 

Edgartown,     1 

ftft 

October, 

1st  Tuesday, 

Boston,          10 

ftft 

Ist  Monday, 

Nantucket,       1 

ftft 

2d       " 

Springfield,     4 

(ft 

3d       « 

Lowell,            4 

ftft 

crim. 

term. 

ftft        ftft 

Northampton,  3 

ftft 

4th      « 

Lenox,            8 

(ft 

November 

,  2d  Monday, 

Greenfield,    .  2 

ftft 

December, 

1st  Monday, 

Springfield,     3 

ftft 

crim. 

term. 

ftft        ftft 

Worcester,     10 

ftft 

ftft        ftft 

Plymouth,        1 

ftft 

2d       " 

New  Bedford,  3 

ftft 

ftft        ftft 

Cambridge,     7 

ftft 

3d       « 

Ipswich,          2 

ftft 

(ft        ft< 

Dedham,         3 

ftft 

APPENDIX. 

To  this  enumeration  of  the  terms  of  the  Court,  must  be  super- 
added all  the  terms  of  the  Municipal  Court  for  the  city  of  Boston, 
which  are  holden  regularly  on  the  first  Monday  of  each  month,  and 
at  which  the  Judges  of  the  Court  of  Common  Pleas  are  required  to 
preside,  under  the  wise  and  judicious  legislative  prohibition,  that  the 
same  Judge  shall  not  preside  for  more  than  three  successive  terms. 
The  terms  of  this  Court  average  somewhat  over  three  weeks. 
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^  Form  of  a  Demand  to  prove  a  Convereion. 
To  A.  B.  of 

I  hereby  give  you  notice,  that  the  goods  and  chattels  (here  de- 
scribe the  articles  fully  and  properly)  are  my  property,  and  not  the 
property  of  or  of  any  other  person ;  and  I  hereby  offer  to 

produce  to  you  all  the  documents  in  my  possession  or  power  to 
«  show  my  title.  And  I  hereby  require  and  demand  you  to  deliver 
the  said  goods  and  chattels  to  £.  F.  the  bearer,  who  is  fully  author- 
ized to  receive  the  same.  If  you  have  any  lawful  lien  or  claim 
upon  them,  I  hereby  require  you  to  state  it,  and  1  give  you  notice 
that  I  am  ready  and  willing  to  pay  it  If  it  should  occasion  you 
any  inconvenience  immediately  to  deliver  said  articles,  I  hereby 
give  you  notice  that  I  will  attend  at  the  premises  where  they  now 
are,  at  any  proper  time  you  may  appoint ;  and  in  default  of  your 
appointing,  I  shall  attend  on  the  day  of  mst  be- 

tween the  hours  of  11  and  12,  A.  M.,  to  receive  and  remove  said 
goods.  But  in  default  of  your  compliance,  by  giving  up  or  deliver- 
ing to  me  or  E.  F.  the  said  articles  on  receipt  hereof,  or  as  afore- 
said, I  hereby  give  you  notice  that  I  shall  immediately  commence 
an  action  against  you  therefor. 

Dated  this,  &c.  Tours,  &c. 

Boston.  C.  D. 

[From  1  Chitt.  Plmc  666.] 


FormSy  4*^.,  Tdider. 

Boston,  May  5,  1846. 
Mr.  Richard  £or: 

Sir, — The  bearer  is  directed  by  me  to  pay  or  tender  to  you  the 
sum  of  twenty-seven  dollars,  (827)  in  respect  of  the  debt  or  sum  of 
39* 
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money  claimed  by  you,^  and  such  tender  and  offer  is  and  will  be 
made  unconditionally  and  without  reserve,  or  any  condition  or 
terms  whatsoever ;  and  to  avoid  all  possible  doubt,  I  beg  you  to 
understand  that  the  same  sum  of  money  is  to  be  offered,  paid  and 
received  without  prejudice  to  any  claim  you  may  have  on  me  for 
any  larger  or  different  sum  of  money. 

Tours,  &c.  A.  B. 

[From  1  Chitty,  Qen.  Prac.  608.] 


Bringing  Money  into  Court. 

Bristol,  ss.    No.  296.    C.  C.  Pleas,  January  Term,  1847. 
John  Doe  v,  Richard  Roe. 

And  now  the  said  Roe,  by  his  attorney,  moves  for  leave  to  bring 
in  the  sum  of  twenty-five  dollars,  for  and  upon  the  causes  of  action 
set  forth  in  the  first  count  of  the  plaintiff's  writ  and  declaration,  (or 
in  payment  and  discharge  of  the  first  four  items  in  the  account  an- 
nexed to  the  plaintiff's  writ,)  and  that  unless  the  plaintiff  accept  the 
same,  in  full  discharge  of  the  damages  claimed  against  this  defend- 
ant, the  sum  so  brought  in  may  be  paid  out  of  Court  to  the  plaintiff 
or  his  attorney,  and  the  amount  thereof  be  stricken  out  of  the  de- 
claration, and  no  evidence  thereof  be  given  on  the  trial ;  and  that 
if  the  plaintiff  elect  to  receive  said  sum,  in  full  discharge  of  the 
damages  claimed  by  him,  he  may  be  ordered  to  tax  his  costs,  that 
the  defendant  may  pay  the  same. 

A.  B.,  Defendant's  Attorney. 


1  This  form  is  manifestly  defective  if  the  plaintiff  have  more  than  one  claim  or 
caase  of  action.  In  such  case,  the  letter  should  specify  particularly  ihe  demand  in 
respect  to  which  the  tender  is  made ;  as, "  on  a  certain  promissory  note,  dated,  &c., 
and  signed,  &c.  ; "  or,  **  on  account  of  groceries  and  goods  furnished  by  yon  on  my 
account,  from  April  1,  1846,  to  December  2,  of  the  same  year ; "  or,  "  on  account 
of  the  seven  first  items  in  your  bill  rendered  on,  &c." 
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Notice  to  quit  previous  to  bringing  an  Action  of  Efecimeni, 

COMMONWEALTH    OF   MASSACHUSETTS. 

88.  A.  D.  18 

To 

You  being  in  possession  of 
situated  and  being  in  in  the  of 

aforesaid,  without  right,  are  hereby  notified  to  quit  and  deliver  up 
to  me  the  premises  aforesaid,  forthwith.     Hereof  fail  not,  or  I  shall 
take  a  due  course  of  law  to  eject  you  from  the  same. 
Witness, 

[Form  used  in  Boston.] 


Affidavit  "  to  he  indorsed  on  or  annexed  to  a  Writ "  retumahle  to 
the  Supreme  Court.  — SiblU  1840,  c.  87,  §  1. 

COMMONWEALTH    OF   MASSACHUSETTS. 

Norfolk,  8S.     Oct  1,1847. 

Then  personally  appeared  A.  B.,  the  plaintiff  in  the  annexed 
writ,  (or  C.  D.,in  behalf  of  A.  B.,  the  plaintiff  in  the  annexed  writ,) 
and  made  oath  that  the  matter  sought  to  be  recovered  thereby  actu- 
ally exceeds  in  amount  (or  value)  the  sum  of  three  hundred  dollars, 
(or  six  hundred  dollars,  in  Suffolk.) 

Before  me, 

W.  C. 
Justice  of  the  Peace. 


Affidavit  to  remove  an  Action  from  the  Common  Pleas  to  the 
Supreme  Court.  — St&U  1840,  c.  87,  §  3. 

Norfolk,  «."  ^SeJi^T^rm,  1847.  }   -^^^^  ^"^  ^-  ^^^^'^"^  ^^• 

The  said  Richard  Roe  (or  A.  B.  in  behalf  of  said  R.  R.,)  comes 
and  makes  oath  that  he  verily  believes  he  has  a  substantial  defence 
to  said  action,  and  he  intends  to  bring  the  same  to  trial ;  and  he 
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therefore  applies  to  have  said   action  removed  to  the  l^upreme 
Judicial  Court.  Richard  Bob. 

Norfolk,  88.    Sept  15,  1847.    Sworn  to  before  me, 

J.  IL 
Justice  of  the  Peace. 


Writ  of  Entry. 

To  answer  to  A.  B.  of  in  a  plea  of  land,  wherein  the 

said  A.  B.  demands  against  the  said  C.  D.  one  messuage,  situated, 
dec.,  bounded  and  described  as  follows,  viz : 

and  thereupon  he  says  that  he  was 
seized  of  the  messuage,  as  aforesaid,  with  the  appurtenances,  in  his 
demesne  a$  of  fee^  (or  in  fee  tail,  or  for  the  life  of  himself,)  within 
twenty  years  last  past ;  and  thereof  the  said  C.  D.  unjustly  and 
without  judgment,  disseized  him,  the  said  A.  B.,  within  twenty  years 
last  past 

If  a  writ  of  entry  be  brought  to  foreclose  a  mortgage,  the  above 
form  may  be  used,  with  a  single  addition,  after  the  words  printed  in 
italics,  viz :  ^*  and  in  mortgage,'*^ 

[Rev.  Stat.  e.  101,9  2,  3.] 


Writ  of  Replevin. 

COBCMONWEALTH   OF  BfASSACHUSETTS. 

Bristol,  SS, 

To  the  Sheriff  of  our  County  of  Bristol 
or  his  Deputy,  Greeting. 

We  command  you  that  you  replevy  the  goods  and  chattels  fol* 
lowing,  viz : 

belonging  to  of  now 

by  of  at  in 

aforesaid,  and  them  deliver  unto  the  said 
Provided  the  same  are  not  taken  and  detained  upon  mesne  process, 
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warrant  of  djstresB,  or  upon  execution,  as  the  property  of  the  said 

;  and  summon  the  said  that    he 

appear  before  our  Justices  of  our  Court  of  Common  Pleas,  next  to 
be  holden  at  within  and  for  our  County  of 

on  the  second  Monday  of  •  to  answer  unto  the  said 

in  a  plea  of  replevin,  for  that  the  said 
on  the  day  of  at  said 

unlawfully,  and  without  any  justifiable  cause,  took  the  goods  and 
chattels  of  the  said  as  aforesaid,  and  them  unlawfully 

detained  to  this  day,  to  the  damage  of  the  said 
as    he    saith,  the  sum  of  dollars :  ProTided    he 

the  said  shall  give  bond  to  the  said 

with  sufficient  sureties,  in  twice  the  value  of  the  said  goods  and 
chatteb,  to  prosecute  the  said  replevin  to  final  judgment,  and  to  pay 
such  damages  and  costs  as  the  said  shall  recover 

against  him,  and  also  to  return  and  restore  the  same  goods  and 
chattels,  in  like  good  order  and  condition,  as  when  taken,  in  case 
such  shall  be  the  final  judgment  And  have  you  there  this  writ, 
with  your  doings  herein,  together  with  the  bond  you  shall  take* 

Witness  Esq.,  at  this 

day  of  A.  D.  one  thousand  eight  hundred  and  thirty 

Clerk. 


Complaini  for  Flowage. 

COMMONWEALTH   OF   MASSACHUSETTS. 

Norfolk,  ss. 

To  the  Honorable  the  Justices  of  the  Court  of  Common  Pleas 
next  to  be  holden  at  Dedham,  within  and  for  the  said  County,  on 
the  of  next 

Respectfully  complains  A.  B  of  yeoman,  that 

C.  D.  of  in  the  County  of  Manufacturer, 

has,  during  the  last  three  years,  to  wit,  from  the  day 

of  in  the  year  one  thousand  eight  hundred  and  forty 

to  the  day  of  the  date  hereof,  maintained  a  certain  water-mill  and  a 
dam  to  raise  water  for  working  it,  upon  and  across  a  certain  stream, 
not  navigable,  called  stream,  in  Dedham,  in' said  County 
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of  Norfolk,  and  that  by  means  of  the  maintenance  of  aaid  water-mill 
and  dam  by  said  C.  D.  the  following  described  tract  of  land,  of  the 
complainant,  situated  in  the  town  of  in  said  County,  and 

bounded  as  follows,  viz  :  {describe  the  land  flawed  as  in  a  tprii  ef 
eniry^  have  been  overflowed  (if  otherwise  injured,  slate  in  what 
manner,)  during  the  said  three  years  last  past,  to  the  damage  of  the 
complainant  as  he  says  the  sum  of  dollars 

Wherefore  the  said  A.  p.  prays  that  a  warrant  may  be  issued  for 
a  Jury  to  bear  and  determine  the  matter  of  this  complaint,  and  that 
such  proceedings  may  be  had  as  law  and  justice  may  require. 

Dated  this  day  of  in  the  year  one 

thousand  eight  hundred  and  forty-seven. 

A.  B. 
By  his  Attorneys. 

Libel  far  Divorce, 

To  the  Honorable  the  Justices  of  the  Supreme  Judicial  Court, 
next,  to  be  holden  at  within  and  for  the  county  of 

on  the  next. 

Mary  Merry,  of  Westport,  in  the  County  of  Bristol,  wife  of  John 
Merry,  now  resident  in  Boston,  in  the  County  of  Suflfolk,  Trader, 
respectfully  shows,  that  she  was  married  to  the  said  John  Merry, 
on  the  tenth  day  of  August,  in  the  year  eighteen  hundred  and  ten, 
at  Westport  aforesaid,  by  the  Kev.  George  Richmond;  that  she 
and  her  said  husband  there  aAerwards,  and  until  the  day 

of  March  last,  lived  together  as  husband  and  wife  in  said  Westport; 
that  she  has  been  ever  faithful  to  her  marriage  obligations ;  but 
the  said  John,  being  wholly  regardless  of  the  same,  on  or  about 
the  day  of  June,  in  the  year  one  thousand  eight  hundred 

and  thirty-nine,  committed  the  crime  of  adultery  with  one 
at  said  Westport. 

Wherefore  your  libellant  prays  that  a  divorce  from  the  bonds  of 
matrimony  between  her  and  her  said  husband  may  be  decreed  by 
this  Court ;  that  the  custody  of  A.  B.  and  C,  minor  children  of 
herself  and  her  said  husband,  may  be  decreed  to  her,  during  the 
pendency  of  this  libel  and  afterwards ;  that  she  may  be  restored  to 
her  real  estate,  and  to  the  personal  property  which  came  to  her 
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said  husband  by  reason  of  said  marriage,  and  that  suitable  alimony 
may  be  also  decreed  to  be  paid  to  her  by  her  said  husband  at  such 
times  as  to  the  Court  shall  seem  proper,  and  that  such  other  decrees 
and  orders  may  be  made  by  the  Court  as  justice  may  require. 

Mabt  Merrt. 
Jones  &  Adams,       ) 
Counsel  for  Libellant   ' 


Writ  of  Scire  Facigs. 

BS.  COMMONWEALTH   OF   MASSACHUSETTS. 

To  the  Sheriff  of  our  County  of  or  hb  Deputy, 

Greeting: 
Whereas 

before  our  Justices  of  our  holden  for  or  within 

our  said  County  of  on  the  day  of  in 

the  year  of  our  Lord  one  thousand  eight  hundred  and  ,  by 

the  consideration  of  our  said  Justices  recovered  against  , 

of  ,  the  sum  of  dollars  and  cents,  for 

costs  and  charges  by  him  about  his  suit  in  that  behalf  expended, 
whereof  the  said  is  convict,  as  to  us  appears  of  record ; 

and  although  judgment  be  thereof  rendered,  yet  the  execution  for 
the  said  debt  or  damage  and  costs  doth  yet  remain  to  be  made, 
whereof  the  said  hath  made  application  to  us  to 

provide  remedy  for  him  in  that  behalf:  now  to  the  end  that  justice 
be  done,  we  command  you  that  you  make  known  unto  the  said 

that  he  be  before  our  Justices  of  our  said 
to  be  holden  within  or  for  our  said  county  of  at 

on  the  of  to  show  cause  (if  any  he  ha     )  where- 

fore the  said  ought  not  to  have  his  execution  against 

him,  the  said  for  his  debt  or  damage  and  costs  afore- 

said ;  and  further  do  and  receive  that  which  our  said  Court  shall 
then  consider ;  and  there  and  then  have  you  this  with  your  doings 
therein.     Herein  fail  not. 

Witness  Esquire,  at  the 

day  of  in  the  year  of  our  Lord  one  thousand  eight  hun- 

dred and 

Clerk. 
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Writ  rf  Ejeament. 
Bristol,  88. 

To  the  Sheriff  of  the  said  county,  or  either  of  his  Deputies,  or 
the  Ck>n8tables  of  the  town  of  within  the  said  county, 

or  to  any  or  either  of  them. 

Greeting: 

In  TBS  NAME   OF  THE  COMMONWEALTH  OF  MASSACHUSETTS,  yoU 

are  required  to  summon  of  aforesaid 

(if  he  may  be  found  in  your  precinct)  to  appear  before 

me  Esquire,  one  of  the  Justices  of  the  Peace  for  the 

county  aforesaid,  at  in  in  said  county,  on 

the  day  of  at  of  the  clock  in 

the        noon ;  then  and  there  to  answer  to  the  complaint  of 

of  in  said  county  wherein  said 

complains,  that  said  on  the  day 

of  the  date  hereof,  b  in  possession  of 

without  law,  and  against  the  right  of  the  said  as  shall 

then  and  there  appear. 

Hereof  fail  not ;  and  make  due  return  of  this  writ,  and  of  your 

doings  therein,  unto  myself,  at  or  before  the  said  time  or  day  of 

trial.    Dated  at  aforesaid  the  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred 

and  thirty 

Justice. 


Receipt  for  Property  attached, 
Berkshire,  ss.     Pittsfield,  Oct.  1,  1847. 

Received  of  James  Grordon,  Deputy  Sheriff  of  said  Oounty,  the 
following  articles  of  personal  property,  viz : 

(here  describe  the  articles  and  the  value  of 
each,  if  practicable,)  all  of  the  value  of  one  thousand  dollars  ;  at- 
tached by  the  said  Gordon  on  a  writ,  wherein  John  Doe  is  plaintiff 
and  Richard  Roe  is  defendant,  dated  August.  1 5, 1847,  as  the  prop- 
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crty  of  said  Roe,^  which  I  hereby  promise  to  deliver  to  said  Gordon, 
in  like  good  order  and  condition  as  they  now  are,  inevitable  depre- 
ciation by  keeping  and  otherwise  excepted,  whenever  the  same  shall 
be  demanded  by  said  Gordon  by  virtue  of  any  execution  in  his 
hands  in  said  suit. 

WiLLiAH  Thomas. 


Bond  for  the  Delivery  of  Property  attached  and  appraised  under 
£ev.  Stat  c.  90,  ^  62.    Two  sureties  are  required. 

The  condition  of  this  obligation  is  such,  that  whereas,  on  a  writ 
issued  from  the  Court  of  dated  and 

returnable  at  the  term  of  said  Court  to  be  holden  at 
within  and  for  the  County  of  on  the  next, 

certain  personal  property,  which  is  specially  described  and  enume- 
rated on  the  officer^s  return  of  said  writ,  was  attached  as  the  prop- 
erty of  the  said  (the  principal  obligor),  which  said 
property  was  duly  appraised,  according  to  the  statute,  at  the  sum 
of  dollars,  and  is  upon  the  execution  of  this  obligation 
to  be  delivered  to  the  said,  (the  principal  obligor.) 
Now  if  the  said  (naming  the  obligor  and  sureties,  or 
either  of  them,)  shall  pay  to  the  said  (the  officer)  the 
said  sum  of  dollars,  being  the  appraised  value  of  said 
property,  or  satisfy  such  judgment  as  shall  be  recovered  in  said  suit, 
if  demanded  within  the  time,  during  which  the  said  property  shall 
be  held  by  the  said  attachment,  or  within  thirty  days  aAer  the  time, 
when  the  said  plaintiff  would  have  been  entitled  to  demand  payment 
out  of  the  proceeds  of  the  said  property,  if  the  same  had  been  sold 
upon  said  attachment,  then  this  obligation  shall  be  void  ;  otherwise 
remain  in  full  force. 


>  If  the  receipter  himself  claims  to  own  the  property  attached,  he  may  here  insert, 
("but  which  said  property  I  claim  as  my  own.")  And  in  sach  case  at  the  end 
'*  subject,  however,  to  satisfactory  proof  that,  at  the  time  of  said  attachment,  the 
said  property  was  not  the  property  of  the  said  Richard  Roe,  but  mine  "  (or  A.  B.)* 

40 
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Bond  to  dissolve  an  Attachment  under  the  Lisohent  Law, 

The  condhioii  of  this  oUigatkm  is  soch,  that  whereas  the  said 

hy  virtue  of  a  writ  dated  and  retumahle 

to  the  Court  of  next  to  be  holden  at  withu 

and  for  the  County  of  on  the  day  of 

next,  caused  certain  real  (or  personal)  property  of  the  said 
to  be  attached  thereon.    Now  if  the  said  or  either  oi 

them  shall  pay  to  the  said  plaintiff  in  said  action,  the  amount,  if  any, 
that  he  shall  recover  therein,  within  thirty  days  after  the  final  judg- 
ment in  said  action,  then  this  obligation  shall  be  void ;  otherwise 
remain  in  full  force. 

To  be  approved  by  any  Judge  of  the  Court  in  which  the  action 
is  pending,  or  by  any  Judge  of  the  Supreme  Court,  aAer  notice 
iven  to  the  plainti£ 


PetUion  hy  a  subsequent  attaching  Creditor* 

C.  C.  Pleas. 
Bristol,  ss.    Sept.  Term,  1645.  John  Doe  o.  Richard  Boe. 

And  now,  before  final  judgment  in  said  cause,  James  Thomas,  of 
Boston,  in  the  County  of  Sufiblk,  Merchant,  comes  and  respectfully 
represents : 

That  upon  the  writ  issued  in  this  case  certam  real  and  personal 
estate  of  the  said  Richard  Roe,  the  defendant,  was  attached,  as  par- 
ticularly appears  by  the  return  of  the  officer  indorsed  thereon ; 

That  your  petitioner  claims  title  to  said  property  as  a  subsequent 
attaching  creditor  of  said  Roe,  by  virtue  of  a  writ  duly  issued  and 
dated  returnable  in  which  your  petitioner 

is  plaintiff,  and  which  is*  now  pending  in  said  Court,  upon  which 
writ  the  said  property  was  also  attached  on  (or  he 

may  claim  title  or  interest  as  mortgagee,  purchaser  or  otherwise. 
Rev.  Suit  c.  90,  ^  83.) 

That  the  claim  of  your  petitioner,  as  set  forth  in  his  said  writ 
against  said  Roe,  is  just  and  legal,  and  that  the  sum  of 
dollars  was,  at  the  time  of  the  commencement  of  his  said  action, 
due  and  owing  from  the  said  Roe  to  him.     And  that  your  petitioner 
verily  believes  that  the  sum  demanded  in  the  present  suit  by  the 
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said  Doe  was  not  justly  due  nor  payable,  i«hen  the  said  action  was 
commenced. 

Wherefore  he  prays  that  said  prior  attachment  may  be  dissolved. 

Jam£s  Thomas. 
Bristol,  ss.    Sept  15,  1845. 

Then  personally  appeared  the  above  named  James  Thomas,  and 
made  oath  that  he  beiiered  the  facts  set  forth  in  the  foregoing  peti- 
tion, by  him  signed,  to  be  true.    Before  me. 

A.  B. 

Justice  Peace. 


Bond  hy  a  subsequent  attaching  Creditor. 
[From  the  creditor  to  the  plaintiff  in  the  first  suit.] 
The  condition  of  this  obligation  is  such,  that  whereas  the  said 
(subsequent  attaching  creditor)  has  petitioned  the  Ck>urt 
of  Common  Pleas,  now  holden  at  Taunton,  within  and  for  the  County 
of  Bristi>l,  that  the  attachment  of  certain  real  and  personal  property 
on  a  certain  writ,  wherein  the  said  (the  first  plaintiff) 

is  plaintiff,  and  one  is  defendant,  now  pending  in  said 

Court,  may  be  dissolved,  for  reasons  set  forth  in  said  petition  ;  and 
whereas  the  said  (creditor)  has  been  permitted  to  appear 

and  dispute  the  validity  and  effect  of  said  attachment  by  said  Court, 
and  has  been  required  by  said  Court  to  give  a  bond  to  said 
(plaintiff)  with  sufficient  sureties,  to  pay  to  dim  all  such  damages 
and  costs  as  shall  be  awarded  to  him,  in  the  proceedings  upon  such 
petition.     Now  if  the  said  (creditor)  shall  pay  all  such 

damages  and  costs  as  are  last  above  mentioned,  then  this  obligation 
shall  be  void,  otherwise  remain  in  full  force. 

Signatures  and  seals. 
[See  Rev.  Sut.  c.  90,f  91.] 


Replevin  Bond. 

[The  Bond  to  be  double  the  value  of  the  property  to  be  given  by 

plaintiff  to  defendant] 

The  condition  of  this  obligation  is  such,  that  whereas  the  said 

(the  plaintiff)  has  sued  out  a  writ  of  replevin, 
dated  and  returnable  to  the  Court  of  Common  Pleas, 
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next  to  be  holden  at      •  withiD  and  for  the  County  of 

against  the  said  (defendant)  by  virtue  of 

which  writ,  served  by  B.  W.,  a  Deputy  Sheriff  of  said  County,  the 
following  property  has  been  replevied,  the  same  having  been  ap» 
praised  at  the  sum  of  dollars,  viz :  (describe  the  prop- 

esty.)     Now  if  the  said  (plaintiff)  shall  prose- 

cute the  said  replevin  to  final  judgment,  and  pay  such  damages 
and  costs  as  the  said  defendant  shall  recover  against  him,  and  also 
return  the  said  property,  in  case  such  shall  be  the  final  judgment, 
then  this  obligation  shall  be  void ;  otherwise  remain  in  full  force. 

A.  B.  (Plaintiff.)  Seal. 

C.  D.  \   ,a      ,.     V      Seal. 
E.  F.  i  (Sureties.)      g^^, 


Bond  on  taking  out  Execution  against  an  absent  Defendant 

Kdo\^  all  men  by  these  presents,  that  we 
are  indebted  unto  of  &c.,  in  the  sum  of 

to  the  true  payment  whereof  we  jointly  and  severally  bind  ourselves, 
our  executors  and  administrators,  unto  the  said 
his  executors  and  administrators,  if  default  be  made  in  the  conditions 
following 

In  testimony  whereof,  we  have  hereunto  set  our  hands  and  seals 
this  day  of  in  the  year  eighteen  hundred  and 

forty 

The  condition  of  the  above  obligation  is  such,  that  whereas  the 
said  by  the  consideration  of  the  Justices  of  the 

Court  of  at  a  Court  holden  at  in  and  for 

said  County  of  *  on  the  in  the  year 

recovered  judgment  against  the  said  for  the  sum  of 

damages,  and  costs  of  the  same  suit  taxed  at 
the  said  having  been  absent  from  the  Commonwealth 

at  the  time  of  the  service  of  the  writ  in  said  case,  and  ever  since ; 
and  the  said  plaintiff  having  caused  notice  of  said  suit  to  be  given 
according  to  the  order  of  the  Court,  and  having  recovered  said 
judgment  upon  default  of  said  absent  defendant,  is  desirous  to  take 
out  execution  thereon. 

Now,  therefore,  if  the  said  plaintiff  shall  pay  the  amount  so  recov* 
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eTed,  if  the  judgment  shall  be  reversed  upon  a  review  to  be  brought 
by  the  original  defendant,  at  any  time  within  one  year  aAer  the 
original  judgment  aforesaid,  or  as  much  of  the  amount  first  recov- 
ered as  shall  be  recovered  back  upon  such  review,  then  this  obiiga^ 
tion  shall  be  void,  otherwise  remain  m  full  force. 
Signed,  sealed  and  delivered  ) 
in  presence  of  f 


Rule  of  "Reference^  Action  fending  in  Court. 

COMMONWEALTH   OF   MASSACHUSETTS. 

Bristol,  ss. 

At  the  begun  and  held  at  within  and 

for  our  said  County,  on  the  of  A.  D.  18 

In  a  plea  of  as  by  a  copy  of  the  writ  appears. 

The  parties  appear  and  agree  to  submit  this  action 
to  the  determination  of 

the  report  of  whom,  or  the  major  part  of  whom,  being  made  as  soon 

as  may  be  to  any  to  be  holden  in 

and  for  the  said  County  of  Bristol,  judgment  thereon  to  be  final : 

And,  if  either  of  the  parties  shall  neglect  to  appear  before  the  said 

referees,  a(\er  proper  notice  being  given  them  of  the  time  and  place 

appointed  by  the  referees  for  hearing  the  parties  in  this  action,  the 

referees  shall  have  power  to  proceed  ex  parte. 

Clerk. 


Writ  of  Review. 

to  summon  A.  to  answer  to  B  ,  &c. 
in  the  review  of  an  action  brought  by  the  said  A.  against  the  said 
B.,  in  a  plea  of  the  case  on  promises,  in  which  action  the  said  A. 
by  the  consideration  of  the  Justices  of  our  Court  of  Common  Pleas, 
begun  and  held  at  within  and  for  our  said  County  of 

Bristol,  on  the  day  of  recovered  judgment 

40* 
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against  the  said  B.  for  the  sum  of  one  hundred  dollars  debt,  and  ten 
dollars  costs,  which  said  judgment  the  said  B.  says  is  wrong  and 
erroneous. 
[From  Rer.  Stat.  c.  99,  f  3.] 


Writ  of  Audita  Querela. 

THE   COMMONWEALTH    OF   MASSACHUSETTS. 

[Seal]    To  the  Sheriff  of  our  County  of  his  Under- 

sheriff  or  Deputy,  Greeting. 

We  command  you  to  attach  the  goods  or  estate  of  A.  B.,  of 

to  the  value  of  -   pounds,  and  for  want 

thereof,  to  take  the  body  of  the  said.  A.  B.,  if  he  may  be  found  in 
your  precinct,  and  him  safely  keep,  so  that  you  haye  him  before 
our  Justices  of  our  Court  next  to  be 

holden  at  within  and  for  our  County  of 

on  the  Tuesday  of  then  and  there  in  our 

said  Court,  to  answer  unto  the  grievous  complaint  of  C.  D.  of 

who  complaineth  and  saith  —  (here  let  the 
declaration  be  inserted)  by  all  which  the  said  C.  D.,  as  he  saith,  is 
damaged  the  sum  of  pounds,  as  shall  then  and  there 

be  made  to  appear.  And  have  you  there  this  writ,  with  your  do- 
ings thereon.     Witness,  W.  C,  Esquire,  at  this 

day  of  in  the  year  of  our  Lord 

A.  H.,  Clerk. 
[From  the  Statute  of  1780,  c.  47.  J 


THE   COMMONWEALTH   OF   BIASSACHUSETTS. 
8S. 

[Seal]    To  A.  B.,  of  Greeting. 

We  command  you  that  you  appear  at  our  Court 

next  to  be  holden  at  within  and  for  our 

County  of  on  the  Tuesday  of 

then  and  there  to  answer  to  the  grievous  complaint  of  C.  D,,  of 

(here  recite  an  abstract  of  the  declaration)  which  complaint 
is  to  be  heard  and  tried  at  the  said  Court ;  and  your  goods  or  estate 
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aro  attached  to  the  value  of  pounds,  to  satisfy  the 

judgment  which  the  said  C.  D.  may  recover  upon  the  aforesaid  trial. 
Fail  not  of  appearance  at  your  peril.     Witness,  W.  C.  Esquire,  at 

the  day  of  in  the  year  of 

our  Lord 

A.  H.,  Clerk. 


THE    COMMONWEALTH   OF   MASSACHUSETTS. 
SS. 

[Seal.]    To  the  Sheriff  of  our  County  of  his  Under- 

sheriff  or  Deputy,  Greeting. 

We  command  you  that  you  summon  A.  B.,  of  if  he 

may  he  found  in  your  precinct,  to  appear  before  our  Justices  of  our 

Court  next  to  be  holden  at 

within  and  for  our  County  of  on  the  Tuesday 

of  then  and  there  in  our  said  Court  to  answer  to  the 

grievous  complaint  of  C.  D.,  of  who  complaineth  and 

saith  (here  let  the  declaration  be  inserted)  by  all  which 

the  said  C.  D.,  as  he  saith,  is  damaged  the  sum  of 
pounds,  as  shall  then  and  there  be  made  to  appear.    And  have  you 
there  this  writ,  with  your  doings  therein.     Witness,  W.  C.  Esquire, 
at  this  day  of  in  the  year 

of  our  Lord 

A.  H.,  Clerk. 


Assignment  of  Errors. 

SUPREME  JUDICIAL   COURT. 


8S. 


Plamtiff  in  error  v.  Defendant 

On  a  judgment  of  the  Court  begun  and  holden  at 

within  and  for  the  County  of  on  the  day  of 

wherein  the  said  of  is  plaintiff,  and  the  said 

of  is  defendant 

And  the  said  prays  for  a  writ  of  error  to  issue,  return- 
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able  to  the  next  Supreme  Judicial  Courts  to  be  holden  at 
within  and  for  the  County  of  on  the  and  assigns 

for  errors  in  the  record  of  the  process  and  judgment  aforesaid,  the 
following,  to  wit : 

By  his  Attorney, 

A.  B. 


Writ  of  Error. 

COMMONWEALTH   OF  MASSACHUSETTS. 

[L.  S.] 

8S. 

To  our  trusty  and  well  beloved  Chief  Justice  of 

our  Court  for  the 

Greeting. 

Because  in  the  record  and  proceedings,  and  also  in  the  rendition 
of  judgment,  between  of  plaintiff,  and 

of  defendant,  in  an  action,  that  was  in  our  Court, 

held  at  on  manifest  error  hath  happened,  as 

it  is  said,  to  the  great  damage  of  the  said  as  by  his  com- 

plaint we  are  informed. 

We,  willing  that  the  error,  if  any  hath  been,  should  be  duly 
amended,  and  full  and  speedy  justice  done  therein  to  the  said  par- 
ties, do  command  you,  that  if  judgmetit  be  therein  rendered,  you 
distinctly  and  openly  send  us  the  record  and  process  of  the  suit 
aforesaid,  with  all  things  touching  them,  under  your  seal,  together 
with  this  writ,  —  so  that  we  may  have  them,  before  our  Justices  of 
our  Supreme  Judicial  Court,  to  be  held  at  within  and  for 

the  County  of  on  the  of  that  inspecting 

the  record  and  process  aforesaid,  we  may,  for  correcting  that  error 
therein,  further  cause  to  be  done  what  of  right  and  according  to 
law,  shall  be  to  be  done. 

Witness,  Esq. 

at  the  day  of 

Clerk. 
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Judge'i  Return  thereon. 
IL.  S.] 

8S. 

Pursuant  to  the  precept  of  this  writ,  to  me  directed,  I  herewith 
send  the  record  and  process  of  the  suit,  and  process  within  men- 
tioned, with  all  things  touching  the  same,  all  which  are  hereunto 
annexed,  to  the  Honorable  the  Justices  of  the  Supreme  Judicial 
Court  within  named. 
In  testimony  whereof,  I  hereunto  put  my  hand  and  seal  this 
day  of 

Chief  Justice,  &;c. 


[L.  S.] 


Scire  Facias  ad  Audiendum  Errores, 

COMMONWEALTH  OF  MASSACHUSETTS. 


To  the  Sheriff  of  our  County  of  ':'^  \  or  his  Deputy, 

Greeting. 

Whereas  at  the  complaint  of  of  a  certain 

plea  of  the  case  prosecuted  at  a  Court  holden  at 

in  and  for  our  County  of  on  the  by 

of  against  of  together  with  the 

proceedings  and  judgment  therein  are,  by  our  writ  of  error,  ordered 
to  be  removed  into  our  Supreme  Judicial  Court,  next  to  be  holden 
at  on  :  —  and  whereas  the  said 

by  his  attorney,  hath  assigned  errors,  and  filed  the  same,  which  now 
remain  in  the  clerk^s  office  of  the  Supreme  Judicial  Court,  said  to 
have  happened  on  the  said  complaint,  and  in  the  said  proceedings 
and  judgment.  We  therefore  command  you,  willing  that  justice 
should  be  done  in  the  premises,  that  you  make  known  unto  the  said 
that  he  appear,  (if  he  see  cause,)  before  our  Supreme 
Judicial  Court,  to  be  holden  at  within  and  for  the  County 

of  on  the  to  hear  the  errors  aforesaid,  and  to 
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show  cause  (if  any  he  hath)  why  the  said  error  (if  any  he)  should 
not  be  corrected  as  to  justice  appertains.  Hereof  fail  not,  and  haye 
you  there  this  writ,  with  your  doings  therein. 

Witness,  Esq. 

at  the  day  of 

Clerk. 


Appeal  from  Probate, 

^  COMMONWEALTH   OF   MASSACHUSETTS. 

Bristol,  ss.    Probate  Court,  Taunton,  June  16, 1847. 

John  Doe,  ExV.  «.  Richard  Roe  &  als. 

And  now,  the  said  Richard  Roe,  George  Thonms,  John  Williams 
(and  all  other  heirs  to  be  named)  of  Attleborough,  in  said  County, 
yeomen,  being  the  heirs  of  Thomas  Williams,  late  of  the  said  At- 
tleborough, appeal  from  the  decision  and  judgment  of  the  Probate 
Court  aforesaid,  whereby  the  will  of  said  Thomas  Williams  was 
approved  and  established  by  said  Probate  Court,  to  the  Supreme 
Judicial  Court,  next  to  be  holden,  du;.,  by  their  attorneys. 

J.  dt  D.  Warren. 

And  for  reasons  of  appeal,  the  said  appellants  assign  the  follow-, 
ing,  viz : 

1.  That  said  Thomas  Williams  was  not,  at  the  time  of  the  making 
and  publishing  the  said  last  will  and  testament,  of  sound  and  dis- 
posing mind  and  memory. 

2.  That  the  said  Thomas  Williams  was,  at  the  time  of  making 
Wid  last  will  and  testament,  improperly  influenced  by  persons  sur- 
rounding him,  (he  then  being  in  a  weak  and  bflrm  state  of  "body 
and  mind,)  and  being  then  incapable  of  making  a  proper  disposition 
of  his  estate,  by  reason  of  mental  and  bodily  infirmity  and  inca- 
pacity, to  make  an  unlawful,  unjust  and  improper  disposition  of  his 
property,  by  said  will. 
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Plea  in  AhatemefU. 

[This  plea  is  taken  from  the  work  of  Bosanquet,  as  illustrative  of 
the  new  rules,  in  England,  whe^e  even  a  greater  degree  of  sim- 
plicity prevails  than  in  America,  in  pleading.] 

s"?c'  }     J*^"*^  Term,  1847. 

John  Doe  v.  Richard  Roe. 

And  the  said  Roe  prays  judgment  of  the  said  writ  and  declara- 
tion, because  he  says  that  the  said  several  supposed  promises  in  the 
said  declaration  mentioned,  if  any  such  were  made,  were  and  eachi 
of  them  was  made  jointly  with  one  G.  H.,  who  is  still  living  and 
residing  at  within  the  jurisdiction  of  this  Court,  and 

not  by  the  said  C.  D.  alone ;  wherefore,  inasmuch  as  the  said  G.  H. 
is  not  named  in  the  said  writ  or  declaration,  together  with  the  said 
Roe,  he  the  said  Roe  prays  judgment  of  the  said  writ  and  declara- 
tion, and  that  the  same  may  be  quashed. 

By  his  Attorney. 

W.  S.  P.  P. 


Demurrer. 
Suffolk,  ss.    8.  J.  C,  January  Term,  1847. 
John  Doe  v.  Richard  Roe. 

The  said  defendant,  by  his  attorney,  says  that  the  declaration  is 
not  sufficient  in  law.  A.  B. 

Joinder  in  Demurrer, 

The  said  plaintiff  says  that  the  declaration  is  sufficient  in  law. 

By  his  Attorney. 

C.  D. 

[From  the  new  English  rules,  which  require  that  in  the  margin 
of  every  demurrer,  some  matter  of  law  intended  to  be  argued,  shall 
be  stated.  It  is  advisable,  in  all  cases,  to  give  such  notice  of  the 
cause  of  demurrer,  though  there  be  no  rule  amongst  us  that  requires 
it ;  as,  for  example,  that  the  declaration  does  not  aver  any  consid- 
eration for  the  promise  set  forth ;  or,  does  not  aver  a  demand  pre* 
yiously  to  the  commencement  of  the  action.] 


PJkm  Mhos  r«  Aimr  '%c^^e%, 
AmA  mm^^m  !Ei««!9K«I  4»f  «file  derm,  tie  i 

Hut  /jtte  JoM  Bbrrsll,  bie  of  Boataa,  HwewiighL b  m ■■aerid 
w'ifiWMi :«  bM  bi^fcalf,  a»l  that  dhe  »>i  Bmett,  wizboot  tbe  kHMrt- 
e4gi^  </  *h«  defewiaj]it,  left  aaliii  Bortoa  en  tbe  :ezitli  day  of  Xuck 
Xam^mnA  Imm  gone,  m  the  defendant  k  infonned,  to  C1iaH«s«(oii, 
In.  Cm  ai»d  10  Dci<  expected  to  rstorn  b  tune  to  asend  the  present  ses- 
lArm  fAtUt  Court ;  and  tint  tbe  defeodam  first  heard  of  the  p!aoe  to 
whieli  he  removed,  od  or  about  the  fint  daj  of  tbe  presetit  Jolj, 
when  ft  WM  too  fate  to  wmte  a  commmkm  to  obtain  his  testiaiooT ; 
that  he  made  diligent  search  tc^  the  said  Barrett  on  or  about  the 
second  day  of  June  last,  in  order  to  sammon  him  to  attend  as  a  wit- 
nem  in  this  caose,  but  could  1x4  find  him  ;  that  the  said  vitness 
would  testify  if  he  were  present,  "'  that,  &c.,^  (here  insert  tbe  testi- 
mony in  full,)  and  tfiat  bis  reasons  for  so  belicTing  are,  that  on  tbe 
day  aft«r  the  present  action  was  commenced,  the  said  Barrett  so 
mformcd  him  in  tbe  presence  of  his  counseL 

A.  B. 

Sworn  to,  dec. 


DrusUe  Answer, 

COMMONWEALTH    OV  MASSACHUSETTS. 

ss. 

In  the  Court  of  Common  Pleas,  T. 

A.  D.  184 

Plff. 
vs. 

Deft. 

Tr. 

And  now  the  raid  summoned  as  the  trustee  of 

tho  siiid  dofendant       comes  into  Court,  and  for  answer  to  the  plain- 
tifT^s  said  process  says,  that  at  the  time  of  the  service  thereof  on 
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him,  he  had  not,  in  his  hands  or  possession,  any  goods,  efiects,  or 
credits,  of  the  said  defendant    ;  and  of  this  submits  himself  to  be 
examined  on  oath. 
Wherefore  he  prays  that  he  may  be  discharged  and  for  his  costs. 


Admission  to  obtain  the  Open  and  Close. 

Plymouth,  ss.    C.  C.  Pleas,  October  Term,  1847. 

John  Doe  v.  Bichard  Roe. 

And  now  the  said  Boe  comes  info  Court,  and  admits  that  he 
signed  the  promissory  note  declared  upon  in  the  plaintiff^s  writ; 
and  that  the  plaintiff  is  entitled  to  recover  the  contents  thereof, 
according  to  its  true  construction ;  but  he  avers  in  discharge  there- 
of, that  the  same  was  paid  in  full  previously  to  the  commencement 
of  this  action,  as  follows,  viz : 

March  1,  1843,  by  cash  paid  to  said  plaintiff,  9117  00 

April  15,  1845,  by  a  horse  received  in  part  payment  by 

said  plaintiff,  150  00 

August  20,  1845,  by  the  note  of  A*  B.,  received  in  part 

payment  by  plaintiff,  dated  for  $  50  00 


•317  00 
A.  B. 

Plaintiff's  Attorney. 
[Bole  xli.  C.  C.  Pleas.] 

Another  Form. 

The  said  admits  that  the  plaintiff  had,  at  the  time  of 

the  commencement  of  this  action  against  him,  a  just  claim  against 
him  for  the  sum  of  $  for  the  cause  of  action  set  forth  in 

his  said  writ,  and  that  he  is  entitied  to  recover  the  same  with  lawful 
interest,  unless  the  said  shall,  in  whole  or  in  part, 

establish  his  claims  against  the  said  as  set  forth  in  the 

specifications  of  defence,  herewiUi  filed. 

41 
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SPECIFICATIONS   OP   DEFENCE. 


The  science  of  special  pleading  was  once  regarded  as  the  most 
important  part  of  jurisprudence.  It  has  been  entirely  superseded 
by  specifications  of  defence,  which  are,  in  fact,  nothing  but  special 
pleas,  divested  of  all  their  technicalities,  it  is  so  important  that 
some  general  system  should  be  established  in  reference  to  pleas  of 
this  description,  that  I  have  thought  it  proper  to  give  several  rules, 
for  the  guidance  of  practitioners,  which  have  been  kindly  furnished 
by  an  eminent  Judge,  now  upon  the  bench,  who  has  devoted  par- 
ticular attention  to  this  subject. 

1.  Nothing  should  he  specified  hy  way  of  defence  ^  which  the  de- 
fendant  is  entitled  to  give  in  evidence  under  the  general  issue. 

The  simple  test,  in  this  case  is,  whether  the  facts  which  the  de- 
fendant intends  to  prove  are  in  denial  or  rebuttal  of  the  facts  which 
the  plaintiff  is  required  to  prove  in  order  to  make  out  a  primi  facie 
case.     In  either  case,  they  need  not  be^specified. 

The  new  rules  in  England  are,  upon  this  subject,  precisely  the 
reverse  of  our  own.  They  require  the  defendant  under  the  general 
issue  to  specify  what  he  means  to  deny,  and  everything,  that  he 
does  not  specifically  deny,  is  considered  to  be  admitted.  Thus,  in 
an  action  on  a  warranty,  the  general  issue  operates  only  as  a  denial 
of  the  fact  of  warranty  having  been  given  upon  the  alleged  consid- 
eration, hut  not  of  the  hreach  ;  and  upon  •  policy  of  insurance,  of 
the  subscription  only,  not  of  the  interest,  loss,  or  compliance  with 
warranties.  In  our  practice,  the  general  issue  operates  as  a 
denial  of  all  facts  which  it  is  necessary  for  the  plaintiff  to  prove. 
In  our  practice,  the  defendant  says,  *^  Prove  your  case ;  if  you 
do  not  prove  everything  that  the  law  requires,  if  a  single  link 
is  wanting,  or  if  I  can  find  a  single  defect  in  the  chain,  I  mean  to 
take  advantage  of  it ;  I  admit  nothing ;  I  deny  everything.*'  Under 
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the  English  system^  a  defendant  aays,  "  I  deny  your  right  to  recover 
against  me ;  I  will  not  put  you  to  the  trouble  and  expense,  how- 
ever, of  proving,  &c. ;  all  this  I  freely  admit ;  but  I  say  that,  &c., 
and  I  admit  every  thing  else,  which  it  is  necessary  for  you  to 
prove." 

The  English  rule  is  as  follows,  viz : 

In  actions  on  the  case,  the  plea  of  npt  guilty  shall  operate  as  a 
dental  only  of  the  breach  of  duty  or  wrongful  act  alleged  to  have 
been  committed  by  the  defendant,  and  not  of  the  facts  stated  in  the 
indictment,  and  no  other  defence  than  such  denial  shall  be  admissi- 
ble under  that  plea ;  aH  other  pleas  in  denial  shall  take  issue  on 
some  particular  matter  of  fact  alleged  in  the  declaration. 

2.  Matters  in  discharge  or  avoidance  must  always  be  specified* 
The  English  rule,  which  may  be  found  in  the  text  of  this  work, 

gives  numerous  illustrations  of  this  principle,  and  in  cases  of  doubt, 
it  should  be  consulted.  It  may  be  further  added,  that  discharge  is 
where  the  defendant  admits  that  the  plaintiff  had  once  a  cause  of 
action,  but  insists  that  it  has  been  taken  away  or  destroyed  by  mat- 
ter subsequently  arising.  Avoidance  is  when  the  defendant  admits 
that  the  plaintiff  has  a  primi  facie  case,  or  when  it  is  or  may  be 
proved  without  admission  ;  but  the  defendant  relies  upon  facts  that 
there  was  an  original  defect  in  the  ground  of  claim,  as  fraud,  du- 
ress, want  of  consideration.  Denial  is  very  often  confounded  with 
avoidance^  but  the  two  matters  are  entirely  distinct.  In  cases  of 
tort,  a  justification  in  defence  of  person  or  property  should  be 
specified. 

3.  Specifications  should  state  facts  and  not  law,  and  with  such 
particularity  as  to  apprise  the  other  party  of  the  facts  intended 
to  be  proved,  so  that  he  need  not  be  surprised  at  the  trial. 

Thus,  if  payment  is  specified,  it  should  be  stated  when,  where, 
how  much  was  paid,  and  in  what  manner.  So  of  a  release,  accord 
and  satisfaction,  moUitur  manus  imposuit,  dec.  It  is  not  necessary 
to  state  the  legal  conclusion  from  the  facts. 

4.  The  facts  should  not  he  stated  hypotheticaUy^  but  directly  and 
positively,  as  in  special  pleading. 

Nothing  is  more  common  than  to  see  specifications  of  this  sort : 
*'  The  defendant  will  attempt  to  prove^*^  ori  '^  the  defendant  will  in- 
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troduca  evidence  tending  to  show,**  &;c.  The  specification  should 
be,  **  the  defendant  specifies  the  following  grounds  of  defence^  viz: 
payment  of  the  note  declared  on  in  said  writ  on,  dec" 

5.  If  the  defendant  relies  upon  the  general  issue^  he  should  not 
^ckfjf'i  h  ^^y  of  defence  y  any  matters  which  the  plaintiff  must 
fraoe  in  order  to  maintain  hie  action,. 

This  practice  is  very  common,  and  leads  to  difficulties  and  mis- 
takes between  counsel.  It  is  a  denial  in  general  and  in  detail,  and 
it  can  never  be  necessary  to  do  both.  The  plaintiff's  counsel  is 
liable  to  be  misled  by  this  mode  of  pleading,  by  being  induced  to 
believe  that  the  defendant  will  not  require  him  to  prove  anything  to 
maintain  his  case,  except  what  is  specifically  denied.  The  whole 
difficulty  is  very  easily  obviated  hy  a  fair  and  honorable  course  of 
practice.  A  defendant  must  necessarily  plead  the  general  issue, 
but  when  he  pleads  it,  he  can  very  easily  add,  that  ^^  under  the 
general  issue  the  defendant  will  only  deny,  and  require  the  plaintiff 
to  prove  '*  any  specified  facts  which  it  is  necessary  for  him  to 
prove.  When  the  general  issue  is  pleaded  without  any  such  quali- 
fication, the  plaintiff  will,  of  course,  understand  that  he  is  required 
to  prove  his  whole  case.  My  experience  at  the  bar  and  upon  the 
bench  warrants  me  in  saying,  that  unless  a  defendant  really  means 
to  make  a  stand  upon  the  general  issue  alone,  in  good  faith,  he  can- 
not do  anything  better  calculated  to  make  a  favorable  impression 
than  to  admit  everything  that  is  true,  whether  it  can  be  proved  or 
not,  and  deny  whatever  is  false.  As  an  example,  I  would  mention 
a  case  that  was  tried  in  Boston,  and  which  was  very  sharply  con- 
tested, where  a  plaintiff  was  required  to  prove  two  facts,  in  order  to 
maintain  his  action,  viz :  the  delivery  of  a  certain  quantity  of  bricks, 
and  the  performance  of  certain  labor.  The  defendant  admitted  the 
number  of  bricks,  though  I  have  reason  to  believe  that  it  would  have 
been  of  exceedingly  difficult  proof,  and  only  denied  the  labor.  It  is 
needless  to  add  that  counsel  and  client  received  most  respectful  at- 
tention from  Court  and  Jury,  as  honest  and  honorable  men.  The 
sooner  the  practice  of  requiring  the  plaintiff  to  prove  everything  he 
ought  to  prove  by  law  under  the  general  issue,  in  the  hope  that  he 
will  be  found  tripping  in  some  unimportant  link  of  the  chain  of  evi- 
dence, is  abandoned,  and  parties  are  compelled  to  meet  each  other 
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on  the  real  painU  in  dispute^  the  better  will  it  be  for  the  character 
of  the  profession. 

The  following  forms  have  been  extracted,  in  part,  from  Bosan- 
quel's  Illustrations  of  the  new  Rules  of  Pleading  in  England,  and 
may  be  useful  in  our  own  practice. 

1.  The  general  Issue. 
The  defendant  will  rely  upon  the  general  issue,  herewith  pleaded, 
and  requires  the  plaintiff  to  prove  all  the  facts  necessary  to  enable 
him  to  maintain  his  action. 

2.  The  general  Issue  with  Limitations. 
Under  the  general  issue,  which  is  herewith  pleaded,  the  defend- 
ant will  only  deny  and  require  the  plaintiff  to  prove  —  that  there  is 
any  such  corporation  as  is  alleged  and  described  in  his  writ  and  de- 
claration —  or  that  there  was  any  such  copartnership  —  or  the  sig- 
nature of  the  promissory  note  therein  set  forth  —  or  that  the  said 
plaintiff  performed  the  work  and  labor  described  in  the  plaintiff  ^s 
bill  of  particulars  —  or  the  nine  last  items  in  the  plaintiff *s  bill  of 
particulars,  ^. 

3.  General  Introduction  to  Specifications, 
In  addition  to  the  general  issue,  herewith  pleaded,  upon  which 
the  defendant  will  rely,  as  above  pleaded,  (adopting  either  of  the 
foregoing  forms,)  the  defendant  sets  forth  the  following  grounds  of 
defence,  viz. 

4.  Extinguishment. 
That  the  cause  of  action  set  forth  in  the  first  count  of  the  plain- 
tiff *s  declaration,  was  extinguished,  before  the  commencement  of 
the  present  action,  by  the  plaintiff^s  receiving,  in  full  satisfaction 
thereof,  a  negotiable  promissory  note,  signed  by  the  defendant,  and 
payable  to  the  plaintiff  or  his  order,  dated 

5.  Fraud. 

That  the  defendant  was  induced  to  sign  and  execute  the  note  set 

forth  in  the  several  counts  of  the  plaintiff's  declaration,  by  the 

fraudulent  representations  and  practices  of  the  said  plaintiff,  which 

were  substantially  as  follows,  viz :  that  he  the  said  plaintiff  was  the 

41* 
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owner  of  a  hone,  which  was  sound,  kind,  and  only  five  years  old, 
which  he  then  sold  to  the  defendant  for  the  sum  of  $  which 

is  the  sole  consideration  of  said  note ;  that  the  said  horse  was  un- 
sound, by  reason  of  having  the  glanders,  ugly,  and  twenty-five 
yeari  old  ;  and  that  the  defendant  discovered  the  defects  in  twenty- 
four  hours  after  such  sale,  and  returned  the  said  horse  to  the 
plaintifiT. 

6.  Payment. 

That  after  the  making  of  the  promise  in  the  declaration  men- 
tioned, and  before  the  commencement  of  this  suit,  to  wit,  on,  dsc^ 
he,  the  defendant,  paid  to  the  plaintiff  the  said  sum  of  money,  (or, 
the  said  moneys,)  in  the  declaration  mentioned. 

7.  Payment  of  Part, 

That  as  to  the  sum  of  $  parcel  of  the  said  moneys  (or, 

sum  of  money,)  in  the  said  declaration  (or  first  count)  mentioned, 
he,  the  defendant,  after  the  promise  in  the  declaration  mentioned, 
and  before  the  commencement  of  this  suit,  to  wit,  on  paid  to 

the  plaintifT  the  said  sum  of  9  ;  and  as  to  the  residue  of  said 

moneys  (or,  said  sum  of  money),  in  the  said  declaration  mentioned, 
he  relies  upon  the  general  issue  above  pleaded. 

8.  Denial  of  Signature,  ^c. 
That  he,  the  defendant,  did  not  make  (accept,  indorse)  the  said 
bill  (or  note)  in  the  declaration  mentioned,  in  manner  and  form  as 
the  plaintiff  hath  above  thereof  alleged. 

9.  Denial  of  due  Notice, 
Under  the  general  issue,  above  pleaded,  the  defendant  will  deny 
only  that  he  had  due  notice  of  the  non-payment  of  the  said  note,  in 
the  first  count  of  the  declaration  mentioned,  as  the  plaintiff  hath 
therein  alleged. 

10.  Note  made  for  Accommodation. 
That  he,  the  defendant,  at  the  said  time,  when,  die.,  at  the  request 
of  the  said  A.  B.  (drawer  or  payee)  by  way  of  accommodation,  and 
without  consideration,  accepted  the  said  bill  (or,  made  the  said  note) 
in  the  declaration  mentioned. 
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11.  Note  void  for  Gaming  Consideration. 
That  the  consideration  for  said  note  in  the  declaration  mentioned 
was,  at  the  time  of  making  the  same,  for  money  won  by  the  plaintiff 
of  the  defendant,  oh  the  said  day  when  the  said  note  was  made,  as 
in  the  declaration  mentioned,  by  playing  at  cards;  and  that  he,  the 
defendant,  had  not,  at  the  time  of  the  making  of  said  note,  in  his 
hands  any  of  the  effects  of  the  plaintiff;  nor  had  he  received  from 
the  plaintiff  any  other  consideration,  for  the  making  of  said  note, 
contrary  to  the  form  of  the  statute  ;  whereby  the  said  note  was  and 
IB  wholly  void  in  law. 

12.  Denial  of  Possession. 

Under  the  general  issue  above  pleaded,  the  defendant  denies  only 

that  at  the  time  of  the  committing  of  the  supposed  grievances  in  the 

declaration  me;ntioned,  that  the  plaintiff  was  lawfully  possessed  of 

the  said  messuage  and  appurtenances  in  the  declaration  mentioned. 

13.  Denial  of  Title  to  Goods  in  Trover. 
That  the  plaintiff  was  not,  at  the  time  in  the  declaration  mention- 
ed, nor  from  thence  hitherto  was  at  any  time  or  is  lawfully  pos- 
sessed of  or  entitled  to  the  said  goods  and  chattels,  or  any  of  them, 
as  in  the  declaration  alleged  ;  but  avers  that  the  same  were  the 
proper  goods  and  chattels  of  him  the  said  defendant,  (or,  of  A.  B. 
of,  &c.) 

14.  Right  of  Way. 
That  as  to  the  supposed  trespasses  in  the  first  count  of  the  declara- 
tion mentioned,  before  and  at  the  said  several  times  when,  dec,  he, 
the  defendant,  was  and  still  is  the  occupier  of  a  certain  close,  called 
contiguous  and  next  adjoining  to  the  close  in  which,  &c. ; 
and  that  the  occupiers  for  the  time  being  of  the  said  close  called, 
&c.  for  the  full  period  of  twenty  years  next  before  the  first 

of  the  said  times  when,  6ec.,  and  before  the  commencement  of  this 
suit,  have  had  and  used,  and  have  been  accustomed  to  have  and  use, 
and  of  right  ought  to  have  had  and  used,  and  the  defendant  at  the 
said  several  times  when,  dec.,  of  right  ought  to  have  had  and  used, 
and  still  of  right  ought  to  have  and  use  a  certain  way,  (described), 
and  that  the  said  supposed  trespasses  in  said  first  count  mentioned. 


488  APPENDIX. 

consisted  in  the  lawful  and  proper  use  of  said  way  by  this  defend- 
ant, and  were  not  other,  greater,  or  different. 

15.  Infancy, 
That  jat  the  time  of  making  the  several  supposed  promises  in  the 
plaintiff's  declaration  mentioned,  he,  the  said  defendant,  was  an  in- 
fant within  the  age  of  twenty -one  years,  to  wit,  of  the  age  of 
years  and  no  more. 

16.  Bankruptcy  or  Insolvency. 

That  af\er  the  making  the  several  promises  in  the  declaration 
mentioned,  and  before  the  commencement  of  this  suit,  he,  the  said 
defendant,  became  a  bankrupt  (or,  insolvent)  according  to  the  stat- 
utes then  in  force,  to  wit,  on  the  day  dz^. ;  that  he 
duly  surrendered  his  property  for  the  benefit  of  all  his  creditors, 
according  to  the  requirements  of  the  law,  and  that  such  proceedings 
were  therefore  had  ;  that  he,  the  said  defendant,  was  duly  discharged 
from  all  his  debts  and  liabilities  then  due  and  owing  from  him,  in- 
cluding the  demand  or  claim  of  the  plaintiff,  as^  set  forth  in  his  de- 
claration, by  a  certificate  duly  issued  from  the  District  Court  of  the 
United  States,  (or  from  a  Master  in  Chancery,  giving  his  name,&c.) 
on  the  day  of  according  to  the  form  of  the  statute 
in  such  case  made  and  provided. 

17.  Accord  and  Satisfaction, 

That  before  the  commencement  of  the  present  suit,  and  af\er  the 
making  of  the  several  promises  in  the  declaration  mentioned,  to 
wit,  on,  ^.  the  said  defendant  delivered  to  the  said  plaintiff,  one 
pipe  of  wine,  of  the  value  of  9100,  in  full  satisfaction  and  dis- 
charge thereof,  which  the  said  plaintiff  then  and  there  received  in 
full  satisfaction  and  discharge  thereof. 

18.  Duress, 

That  the  said  plaintiff,  just  before  the  making  of  the  said  writing 
in  the  declaration  mentioned,  to  wit,  on  at 

menaced  and  threatened  to  take  the  life  of  him,  the  said  defendant, 
unless  he  would  make,  seal  and  deliver,  as  his  act  and  deed,  the 
said  writing  in  the  declaration  mentioned ;  and  the  said  defendant 
did  then  and  there,  by  reason  of  such  menaces  and  threats,  and  in 
fear  of  apprehension  thereof,  make  and  execute  the  said  writing. 
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19.  License. 
That  he  did  plough  and  break  up  (or,  did  commit  the  said  sev- 
eral acts  in  the  plaintiflT^s  declaration  alleged)  by  the  leave  and 
license  of  the  said  plaintiff  to  him  the  said  defendant  for  that  pur- 
pose given  and  granted,  to  wit,  on  the  day,  &c. 

20.  Son  assault  demesne. 
That  on  the  day  and  year  mentioned  in  the  first  count  of  the 
plaintiff's  declaration,  the  said  plaintiff  made  an  assault  upon  him, 
the  said  defendant,  and  would  then  and  there  have  beaten  and 
wounded  him,  if  he  had  not  immediately  defended  himself  against 
the  said  plaintiff;  and  that  he,  the  defendant,  did  then  and  there 
defend  himself  against  the  said  plaintiff,  as  he  lawfully  might ;  and 
in  so  doing  did  necessarily  and  unavoidably  strike  and  beat  the  said 
plaintiff;  and  if  any  hurt  or  damage  thereby  happened  to  the  said 
plaintiff,  the  same  was  occasioned  by  the  said  assault  so  made  by 
the  plaintiff  on  the  defendant,  and  in  the  necessary  defence  of  him, 
the  said  defendant,  and  not  otherwise ;  and  these  are  the  same  tres- 
passes complained  of  in  said  first  count,  and  not  other  or  different. 

21.  MoUiter  manus. 
That  the  plaintiff  and  one  E.  F.  were  fighting  together,  and  the 
defendant  being  present,  for  the  preservation  of  the  peace  and  in 
order  to  prevent  them  from  doing  each  other  serious  injury,  and  in 
order  to  separate  and  part  them,  laid  his  hands  upon  the  said  plain- 
tiff with  such  force  as  the  exigency  of  the  case  required  and  no 
more,  and  that  he  committed  no  other  assault  than  this. 

22.    Correction  of  a  Seaman. 

That  this  defendant  was  master  of  the  ship  and  the 

plaintiff  was,  at  the  time  of  the  committing  of  the  several  supposed 
assaults  and  grievances  in  the  declaration  mentioned,  an  ordinary 
band  on  board  said  ship ;  that  the  plaintiff,  at  the  time  mentioned  in 
said  declaration,  conducted  himself  in  a  disorderly  and  mutinous 
manner,  on  board  thereof;  and  therefore  the  defendant,  for  the  pre- 
servation of  discipline  and  order,  administered  proper  correction 
and  chastisement  upon  the  said  plaintiff,  as  it  was  lawful  for  him 
to  do,  and  that  he  committed  no  other  trespasses  upon  the  said 
plaintiff. 
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23.  Defence  of  PoMsesiion, 

That  the  defendant  was  in  possessioo  of  a  dwelling-houae  in 

and  the- plaintiff*  came  to  said  house  on  the  day  mentioned  in 
his  writ,  and  made  a  great  noise  and  disturbance  without  leave  or 
license,  and  greatly  disturbed  his  family  in  the  peaceable  enjoyment 
of  said  house ;  therefore  the  defendant  requested  him  to  depart,  but 
he  wholly  refused,  and  continued  his  noise  and  disturbance ;  and 
thereupon  the  defendant,  using  no  more  force  than  was  necessary, 
ejected  him  from  his  dwelling*house,  and  this  is  the  same  trespass 
compUined  of  and  no  other,  and  all  of  which  this  defendant  is 
guilty. 

Rtplieatione  to  ^fecifealions. 
[It  would  seem,  that  if  all  special  pleading  is  abolished,  that  there 
could  be  no  occasion  for  replications ;  and  yet  they  do  and  must 
exist  in  practice.  Thus,  to  an  action  on  a  promissory  note,  the 
defendant  pleads  a  discharge  under  the  bankrupt  law.  The  plaintiff 
intends  to  dispute  the  validity  of  the  discharge,  on  account  of  some 
irregularity  in  the  proceedings,  or  to  prove,  on  the  trial,  that  the 
defendant  has,  in  violation  of  the  law,  concealed  or  conveyed  to 
others  for  his  own  use,  divers  parcels  of  bis  property.  The  Courts, 
in  such  cases,  uniformly  require  the  plaintiff  to  specify  his  objec- 
tions to  the  discharge,  or  to  enumerate  and  describe  the  property 
concealed,  with  sufficient  certainty  to  enable  the  other  party  to  meet 
the  accusation.  This  is  a  replication.  In  cases  where  a  replication 
is  required,  the  following  form  may  be  adopted.] 

Suffolk,  ss.     S.  J.  C.  January  Term,  1847. 

John  Doe  v.  Richard  Soe. 
And  now  the  said  Doe  comes  and  says  that  the  discharge  under 
the  bankrupt  law  above  pleaded  by  the  said  Rpe,  ought  not  to  avail 
him  in  defence  of  the  present  suit,  for  the  following  reasons,  viz : 

1.  Because  the  plaintiff's  present  cause  of  action,  as  set  forth  in 
the  writ,  occurred  after  the  said  discharge. 

2.  Because  the  said  defendant,  in  violation  of  the  said  bankrupt 
law,  fraudulently  concealed  for  his  own  use,  the  following  articles 
of  personal  property,  viz :  a  promissory  note  for  the  sum  of  9600, 
signed  by  John  Richards  and  others,  payable  to  himself,  the  date  of 
which  is  unknown  to  the  plaintiff;  also,  dsc 
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Claim  and  Allegations  of  an  Assignee  in  Trustee  Process, 

Bristol,  S8.     C.  C.  Pleas,  Sept.  Term,  1847. 

Michael  Mann  v.  Thomas  Freelove,  P.  & 
John  Jones,  Trustee. 

And  now  William  Roe  comes  voluntarily  into  Court,. and  claims 
the  fundsi  in  the  hands  of  the  said  John  Jones,  the  supposed  trustee, 
by  virtue  of  an  assignment  front  the  said  Freelove,  the  principal  de- 
fendant, to  him,  made  previously  to  the  service  of  the  writ  in  this 
case,  upon  the  said  Jones,  for  a  valuable  consideration,  a  copy  of 
which  said  assignment  is  hereto  annexed  and  marked  ^M,''  and  he 
therefore  prays  that  he  may  be  admitted  as  a  party  to  the  present 
suit,  and  maintain  his  right.  William  Rob. 

And  now  the  said  William  Roe  having  been  admitted  as  a  party 
to  the  said  suit,  as  the  claimant  of  the  funds  in  the  hands  of  the  sup- 
posed trustee,  comes  and  alleges  the  following  facts,  which  are  not 
stated  nor  denied  by  the  supposed  trustee,  viz : 

all  which  he  is  ready  to  prove  in  such  manner  as  the  Court  shall 
order.  William  Roe. 


Bill  of  Exceptions. 

Hampshire,  ss.    C.  C.  Pleas,  Term,  1845. 

Ebenezer  Williams  v.  Timothy  J.  Gridley. 

This  was  an  action  of  assumpsit,  commenced  August  5,  1844,  on 
a  promissory  note  for  8176,  signed  by  the  plaintiff,  dated  June  IS, 
1806,  payable  to  the  plaintiiT  in  one  year,  with  interest. 

The  defence  was  the  statute  of  limitations. 

In  order  to  take  the  case  out  of  the  statute,  the  plaintiff  relied 
upon  an  indorsement  upon  the  note,  in  the  plaintiff^s  hand-writing, 
dated  April  15,  1842,  of  the  sum  of  $38,  received  in  part  payment. 
He  then  offered,  as  a  witness,  the  attorney  with  whom  the  note  was 
left  for  collection,  to  prove  that  payment  had  been  made  on  the 
note,  by  the  defendant,  according  to  the  indorsement.  This  witness 
testified  that  the  note  was  left  with  him  before  June,  1842,  and  soon 
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afterwards  went  "back  into  the  hands  of  the  plaintiff;  that  on  or  be- 
fore the  17th  of  June,  1842,  and  while  the  note  was  in  the  plaintiff^s 
bands,  the  defendant  brought  to  the  witness  a  receipt,  signed  by  the 
plaintiff,  for  a  sum  of  money,  (the  amount  of  which  the  witness  did 
not  recollect,)  and  requested  that  the  amount  should  be  indorsed  on 
the  note ;  stating  that  he  had  made  a  payment  to  the  plaintiff  on 
the  note  ;  that  the  witness  refused  to  make  the  indorsement,  stating 
to  the  defendant,  as  a  reason  for  his  refusal,  tliat  he  had  not  received 
the  money  himself,  but  promising  him  that  the  indorsement  should 
be  made  as  soon  as  the  witness  could  see  the  plaintiff;  that  the  de- 
fendant left  the  receipt  with  the  witness,  who,  when  he  first  saw  the 
plaintiff  afterwards,  caused  the  indorsement  to  be  made  by  the 
plaintiff. 

The  defendant  objected  to  the  evidence  thus  offered ;  1st,  because 
the  receipt  was  not  produced ;  2d,  because  it  was  not  competent 
evidence  to  prove  part  payment     But  the  objection  was  overruled. 

Another  witness  testified,  that  a  few  days  before  this  action  was 
commenced,  he  called  on  the  defendant,  and  requested  him  to  pay 
the  note ;  but  the  defendant  said  he  had  made  a  payment  on  the 
note  a  short  time  before,  and  inquired  whether  this  payment  was 
indorsed. 

The  defendant  objected  to  this  evidence  also  as  incompetent  to 
prove  a  part  payment. 

The  Judge  overruled  the  objection,  and  instructed  the  Jury,  that 
if  they  believed,  upon  this  evidence,  that  the  defendant  had  made  a 
payment  on  account  of  the  note,  within  six  years  before  action 
brought,  the  statute  bar  was  removed,  and  the  defendant  liable. 

The  Jury  returned  a  verdict  for  the  plaintiff,  and  to  the  foregoing 
rulings  and  instructions  the  defendant  excepts,  and  prays  that  his 
exceptions  may  be  allowed. 

By  his  Attorneys. 

A.  a  a 

Exceptions  allowed. 

B.  S. 

J.  C.  C.  P. 
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Bm  of  CoiU. 
Hampden,  as.    C,  C.  Pleas,  March  Term,  1845. 
June   Term,  —  Writ 

1848.  Three  extra  summons 

Two  extra  counts     . 

Service    . 

Entry      . 

Travel  60  miles 

Attendance  12  da3rB 

Continuance     . 

Oct   Term,  — Travel  60  miles 

1843.  Attendance  5  days   . 
Continuance     . 

March  Term — Travel  60  miles 

1844.  Attendance  10  days 
Deposition  of  A.  B.  . 
Deposition  of  L.  F.  . 

Witnesses  —  John  Doe,  3  days,  4  miles 

Will  Wisp,  5  days,  60  miles 
Suhpcdna       '  . 
Service  of  suhpcena 
Copies  of  papers 
Attorney's  fee 
Taxing  and  filmg     . 


2  15» 
1  50 

1  00 
1  74 
1  25t 
1  98 

3  96 
20 


•13  78 


1  98 

1  65 

20 


1  98 

3  30 

5  70 

10  00 

3  16 

7  40 

10 

I  50 

3  00 

1  50 

50 


3  83 


38 


•55  75 


PlabtifiTs  damages  —  Verdict  .        $500  00 

Interest  since  verdict        25  00 


•525  00 
A.  B.,  Plaintiff's  Attorney. 


*  il  additional,  if  trustee  writ, 
t  •1.46  io  Supreme  Judicial  Court. 
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NoTi  TO  Paoi  57. 

The  natare  of  the  junfldiction  of  the  Circuit  Court  of  the  United  States 
has  become  of  such  great  practical  importance,  since  an  attachment  of 
property  under  process  from  it  defeats  the  operation  of  the  insolvent  law 
of  this  State,  that  a  more  particular  statement  of  the  principle  respecting 
suits  on  promissory  notes,  than  is  giren  on  the  fifty-seyenth  page  of  the 
present  treatise,  seems  to  be  requisite. 

The  reasons  given  for  the  decisions  there  dtedis,  thai  a  note  payable  to 
bearer  passes  by  delivery ,  and  "  there  is  no  assignment  in  the  case."  In  a 
later  case  before  Judge  Woodbury  (Towne  o.  Smith,  9  Ijaw  neporter,  p. 
13,)  it  was  held,  that  where  the  makers  of  a  note  payable  to  their  own  order 
indorsed  it  in  blank,  that  also  passed  by  delivery,  and  that  an  action  was 
maintainable  against  them  in  the  Circuit  Court  by  the  holder,  being  a 
citizen  of  a  different  State. 

It  is  matter  of  familiar  learning,  that  a  note  made  payable  by  the 
maker  to  the  order  of  some  other  person,  when  indorsed  in  blank  by  the 
payee,  also  passes  by  delivery ;  and  there  seems  to  be  no  sound  reason 
therefore  for  making  a  distinction-  between  notes  of  this  description  and 
those  first  mentioned,  though  such  distinetipn  has  been  apparently 
sanctioned  by  the  Courts.  The  opinion  may  be  safely  ventured,  however, 
that  on  fuller  consideration  the  distinction  will  be  exploded,  as  being 
without  any  substantial  difference.  Meantime,  it  is  at  least  doubtful 
whether  such  suits  can  be  maintained. 
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• 

16 

made  by  attorney            .... 

• 

17 

place  of  making              .            •            .            * 

• 

18 

time  of  making               .            •            .            . 

• 

18 

DEMURRER, 

general  only  allowed      •            .           .           • 

• 

188 

when  to  be  used              .            «            •            . 

• 

188 

judgment  on       . 

• 

180 

to  evidence         .           .           .            •           • 

180 

,242 

tiEPosrrioNs, 

may  be  taken,  for  what  eaiiMS    •            • 

357- 

-250 

how  taken,  1.  by  nodee 

250 

261 

who  may  take,  and  in  what  manner 

260,261 

S.  by  commission     • 

262 

mode  of  executing  . 

263 

3.  in  perpetoam» 

let.  by  the  party 

264 

2d.  by  order  of  Court 

264 

when  may  be  used 

266 

coetB  of,  what  taxable    .... 

• 

286 

DISTRICT  COURT  OF  UNITED  STATES, 

jurisdiction  and  proceedings 

• 

52 

calendar  of         .            •            .            •            • 

• 

456 

roles  of,  in  admiralty      •            •            •            . 

• 

371 

DOCKET, 

how  kept           •           •           •            •           • 

• 

154 

when  called        .            .           .           •           • 

, 

155 

EJECTMENT, 

applied  to  all  actions  for  immediate  poaseanon    • 

85 

in  what  cases  is  the  proper  remedy 

.    85,67 

what  notice  to  quit  necessary      •            .            •            . 

87 

where  tenant  has  held  three  years          • 

80 

mode  of  conducting  cause           .            •            •            . 

80 

recognizance  on  appeal  .            •            .            • 

00 

effect  of  plaintiff's  death 

00 

constable  may  serve  process 

«00 

604 


DfDEX. 
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ENTRY  OF  ACTIONS, 

when  to  be  made  usually 

153 

when  Court  Lb  not  held 

152 

in  Supreme  Court,  when  action  is  remoTed 

153 

ERROR,  WRIT  OP 

in  what  caaea  it  liea 

334,  335 

usually  issued  of  cause  . 

334 

lies  only  to  Supreme  Court 

335 

whether  it  lies  if  party  might  have  appealed 

336 

or  filed 

exceptions    336 

for  what  errors  it  lies 

337 

only  in  eases  according  to  common  law  . 

338 

who  must  be  parties  to  . 

330 

against  whom  it  lies 

341 

proceedings  on    . 

343 

pleadings  in 

343 

EVIDENCE, 

importance  of  securing  . 

.      0,  10 

notice  to  produce  papers 

853 

EXCEPTIONS, 

right  to  file  in  Common  Pleas   • 

.        800 

in  what  cases     • 

300 

for  comments  of  Judge  on  evidence 

346,  310 

must  be  made  during  trial 

.    347,311,313 

costs,  when  friTolous 

310 

in  the  Supreme  Court    • 

310 

mode  of  taking  .... 

311 

where  Judge  has  discretion 

313 

when  decision  is  interlocutory    . 

313 

on  plea  in  abatement 

V       313 

for  rejection  of  eTidence 

313 

effect  of  allowing 

813 

form  of  bill  of    • 

313 

EXECUTION, 

how  it  issues  in  cases  of  death  • 

.     *      .        303 

form  of,  may  be  Taried  . 

304 

when  issued 

304 

alias  and  pluries 

304,305 

no  bar  to  suit  014  judgment 

• 

305 

bears  interest      •            •            . 

396 

against  absent  defendant 

206 

form  and  efieot  of 

306 

soTcral  may  issue  in  same  case  • 

307 

INDSX. 

EXECUTION,  continued. 

when  returnable 

mode  of  levying 

set-off  of  .  .  . 

EXECUTORS  AND  ADMINISTRATORS, 

actions  on  their  bonds    .  • 

liable  to  scire  facias 

costs  ftgainst       .  • 


506 

Paos 

297 
297 
199 

74 

too 

288 


FLO  WAGE, 

complaints  for    . 

103 

costs  in  cases  of              .            .            .            .            . 

104 

form  of  complaint  for     . 

465 

FORCIBLE  ENTRY  AND  DETAINER,  (See  Ejbctmint.) 

FORMS,  adopted  by  Sopreme  Coart        .            .            .            . 

414 

demand  before  sait          .            .            .            .            . 

461 

tender                ..... 

461 

bringing  money  into  Courl          .            .            .            . 

469 

notice  to  tenant  to  quit                .            .            ,            . 

463 

affidavit  to  be  indorsed  on  Supreme  Judicial  Court 

463 

toremoYe  action 

463 

writ  of  entry                 •.            .            .            . 

464 

of  repleyin               .... 

464 

complaint  for  flowage 

465 

libel  for  divorce                .... 

466 

writ  of  scire  facias          .... 

467 

ejectment              .            .            .           • 

468 

receipt  for  property  attached 

468 

bond  for  property  atuched          .       ■     • 

469 

to  dissolve  attachment 

470 

petition  by  subsequent  attaching  creditor 

470 

bond  by  subsequent  attaching  creditor    • 

471 

replevin  bond      ..... 

471 

on  execution  against  absent  defendant     . 

473 

rule  of  reference             .... 

473 

writ  of  review    ..... 

473 

of  audita  querela     .            .      •  *   .            • 

474 

of  error                   ....           4 

175-478 

appeal  from  Probate       .... 

478 

plea  in  abatement           •            .            .            • 

479 

43 

606 
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FORMS,  eanHnued. 

demurrer 

•            •            •            < 

479 

motion  for  oontinoance   . 

• 

480 

trustee  auswer    . 

• 

480 

admissioii  to  obtain  close 

•            •            • 

481 

specifications  of  defence 

•            •            • 

483 

replications  to     . 

•            •            • 

490 

claim  bj  assignee  in  trustee 

process 

401 

bill  of  exceptions 

•           •           •           < 

491 

cost 

•            •            • 

49S 

GENERAL  ISSUE,      . 
what  is  denied  by 
the  Eoglish  practice  under 
rules  respecting 


104 

208 

483 

483,  484 


HABEAS  CORPUS,     , 
ad  testificandum 


104 
257 


IDIOTS, 

bow  to  defend     • 
INFANTS, 

how  they  must  sue 

defend 

whether  must  furnish  indorser 

whether  liable  for  costs 
INDORSEMENT  OF  WRITS, 

statutory  provisions 

when  necessary    • 

what  is  Bttfilcient  • 
INDORSER  OF  WRIT, 

remedy  against     • 
INDEMNITY, 

ofiicer  entitled  to 
INSANE  PERSONS, 

how  to  sue  and  defend     • 

by  whom  committed  to  asylum 


21 

30 
21 

74 
74 

70 

71 

.    72,73 

00 

110,  140 

21 
45 


INDEX. 


IRREGULARITIES, 

what  are  generally 
how  cured 


607 

187 
187 


JUDGE, 


mode  of  charging  jory    . 

.        S46 

his  coiDinents  on  evidence 

840 

may  consolidate  actions  . 

.959 

JUDGMENT, 

at  what  time  usually  rendered    . 

999 

special    ..... 

999 

nunc  pro  tunc     •            .            .            . 

999 

necessary  to  file  papers  to  obtain 

993 

set-offof  one  against  another     • 

196 

when  Court  will  delay   •            .   •        . 

190-198 

on  writ  of  rcTiew 

320,  391 

JURISDICTION, 

of  Justices  of  the  Peace . 

41 

of  Circuit  Court  of  United  States 

69,  494 

of  District  Court  of  United  States 

61 

of  Probate  Court 

45 

of  Supreme  Court 

.   48,  49 

of  Court  of  Common  Pleas 

47 

want  of,  always  fatal      . 

.  70,  77 

costs  allowed  in  such  cases 

908 

JURORS, 

who  exempted  from  serving 

939,  933 

challenge  of       . 

934,  935 

making  inquiries  of 

935 

causes  of  incompetency  • 

930 

JURY, 

how  often  may  be  sent  out  by  Court 

947 

practice  of  polling 

.        947 

may  be  inquired  of  by  Court  as  to  rerdict 

.    249,950,  397 

JUSTICES  OF  THE  PEACE, 

their  jurisdiction 

.  41,  44 

appeal  from        .... 

41 

where  title  to  real  estate  is  concerned    . 

.  49,  43 

pleadings  before             .  '         . 

43 

may  issue  writs  of  scire  facias   • 

100 

508 
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LIBEL, 

when  the  proper  proeees 

fonn  of  for  divorce 
LANDLORD  AND  TENANT, 
LIEN, 
,  of  an  attorney    . 

an  attachment  conatitatea 
LUNATICS, 

how  to  defend    . 


(See  Ejectmbnt.) 


69 

466 


ft 

114 

91 


MANDAMUS, 

nature  of           .... 

346 

in  what  caaea  it  liea        . 

347 

what  the  petition  for,  ahonid  contain      . 

347 

where  it  may  be  preaented 

347 

MARRIED  WOMEN, 

how  they  ahould  defend 

91 

MORTGAGE  OF  PERSONALS 

80 

when  and  how  property  attached 

81 

MOTIONS, 

in  what  caaea  proper 

160,  181 

when  and  how  to  be  made 

189 

giving  notice  of . 

189 

fornonauit          .... 

949 

form  of,  for  continuance 

480 

N. 

NEGOTIATION, 

when  adviaable  ......  8 

NEITHER  PARTY, 

meaning  of  the  term       .....        155 
when  it  ahoold  be  entered  ....        156 

efiect  of  entering,  aa  to  coata      ....        900 

NEW  TRIAL, 

motion  for  and  ezoeptiona  at  aame  time  .  .  .313 

may  be  granted  on  exceptiona  by  Supreme  Judicial  Court     313 
when  granted,  place  on  docket  •  .314 


1 


IKDSX. 

iNEW  TRIAL,  continued. 

may  be  granted  by  the  Cominoii  Pleas  • 
may  be  granted  by  the  Supreme  Coait  • 
.  not  by  Josticea  of  the  Peace      • 
groanda  for  — 

1 .  miabehaTior  of  party      .      • 

2.  miabehaYior  of  jarora 

3.  ezcesaive  or  inadequate  damages     • 
new  trial  may  be  confined  to  damages 

4.  verdict  against  law  or  STidence        • 

5.  diaeovery  of  now  eyidenee   . 

6.  mistake  of  witness  • 

.    7.  misdirection  of  Jodge 
when  motion  for,  must  be  made 
NONSUIT, 

effect  of  .  •  •  •  • 

cannot  be  ordered  •  ...  •    S(Mi, 

when  plaintiff  has  a  right  to  become 


609 
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339 
399 
333 

333 
334 
397 
338 
339 
330 
333 
333 
333 

984 
335,  343 
235 


OFFICER, 

duty  in  attaching  real  estate 

i 

118 

right  as  to  breaking  doors 

!    137. 

140, 

141 

cannot  contradict  his  return        • 

133 

duty  in  making  arrest     . 

140 

duty  as  to  setting  off  executions 

200 

when  may  amend  his  return 

161 

must  return  bail  bond 

144 

protected  by  his  precept 

135 

duty  when  a  second  writ  is  put  in  his  hands 

141 

when  he  may  summon  posse 

141 

liable  if  he  arrest  wrong  person 

141 

instructions  to    • 

109, 

110 

always  entitled  to  bond  of  indemnity 

110, 

140 

return  of  service 

113 

his  return  in  case  of  death 

113 

cannot  purchase  demands 

34 

or  appear  as  attorney     . 

34 

or  make  or  alter  writs    . 

34 

OFFSET,                              (See  Sbt-Off.) 

43* 


610 
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PAYING  MONEY  INTO  COURT, 

in  what  eases  allowable 

effect  of . 

costs  when  so  paid 

right  of  plaintiff  to  take  . 

form  of  . 
PETITION, 

when  proper  mode  of  proceeding 

for  assessment  of  damages  by  railroads, 

jury  trial  how  conducted 

when  more  than  one  petition      • 

notice  of  petition  necessary 

for  review 
PENAL  ACTIONS, 

Tenae  of  •  .  . 

PRIVATE  WRITINGS, 

when  notice  to  produce,  necessary 

when  notice  to  produce,  must  be  giren 

consequences  of  refusal  to  produce 
PROBATE  COURT, 

authority  and  jurisdiction  of 

appeal  from 
PROCHEIN  AMI, 

who  may  be 

when  necessary  . 

whether  liable  for  costs  • 
PRELIMINARY  MEASURES, 

importance  of     • 

questions  as  to    . 

proof,  when  necessary    . 
PROHIBITION, 

writ  of,  when  it  lies 


&o. 


316 
317-319 
330 
333 
463 

63 
101 
103 
103 
103 
318 

76 

353 
355 
334 

45 

304 

30 

30 

31,  74 

6,7 
11 
14 

346,  346 


R. 


RAIL  ROADS, 

damages  for  location  of  •  • 

RECEIPT, 

may  be  given  for  property  attached 

form  of  . 


101 

116 

468 
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RECOGNIZANCE, 

necessary  on  appeal        .            .            •            . 

90 

effect  of              .            .            •            .            . 

90 

RECORDS, 

TV  hen  may  be  amended    .            •            *            . 

176 

REMAINDER  MAN  AND  REVERSIONER, 

should  give  notice  of  his  right  when 

17 

property  of,  liable  to  attachment 

120 

REPLEVIN, 

in  what  cases  it  lies        .            •            .            , 

91 

plaintiff  in,  must  have  right  of  possession 

91 

what  right  of  property  necessary 

99 

bond  to  be  given              .            .            .            , 

.    92,93 

return  of  property  not  always  ordered     . 

.    93,94 

damages  for  not  returning  property 

95 

in  what  cases  may  be  issued  by  Justices 

95 

writ  of  personal  repleyin 

90 

REPORT, 

nature  of  Judge's  report 

315 

in  what  cases  proper       .            .            .            . 

315 

new  evidence  receivable  after  it  is  made 

310 

REVIEW,  WRIT  OF, 

when  the  proper  remedy 

317 

when  may  be  sued  as  of  right    •• 

317 

when  must  be  by  petition 

318 

allowed  only  in  civil  actions 

318 

causes  for  which  it  may  be  issued 

319 

what  petition  should  set  forth      . 

319 

mode  of  proving  the  facts 

330 

hearing  of  the  petition     .            .            .            . 

320 

judgment  on        . 

320,  321 

RULES, 

of  Circuit  Court  of  United  States 

357 

in  admiralty        .... 

371 

of  Supreme  Court  at  common  law 

389 

in  Chancery 

419 

of  Common  Pleas 

431 

cannot  be  set  aside  by  one  Judge 

5 

SALE, 


of  property  attached 


129 


MS 


SCIRE  FACIAS, 

in  whai  CMacB  writ  lies   . 
wheo  cooeufieut  remedy  with  AA^ 
when  exdnsive  lemed j 
agiioet  iodonen  of  writs 
when  may  be  iatoed  by  Ja 
against  bail 


SEAL, 

what  18   . 

effisct  of  want  of 
SERVICE  OF  WRITS,  d^ 

by  oorooeiB 

on  eorporations  . 

at  what  time  most  be  i 

instructions  to  oflMecs,  as  to 

when  defectiTe,  new  may  be  made 

on  quasi  corporations 

on  absent  defendants 
SET-OFF, 

unknown  to  common  law 

when  cross  action  necessary 

where  there  are  several  defendants 

in  case  of  demand  assigned 

when  tu  be  filed 

what  demands  may  be    . 

negotiable  notes,  case  of 

by  a  trustee 

in  case  of  death 

of  judgments 

when  Court  will  delay  judgment,  to  allow 

of  executions      .... 
SHERIFF, 

when  may  senre  process,  though  interested 
(See  OFriCER  and  CoaoNia.) 
SPECinCATIONS  OF  DEFENCE, 

passing  orders  to  •file 

efifect  of  not  filing 

matters  in  discharge  or  aroidanoe 

the  English  rule  quoted 

when  insufficient,  what  plaintiff  should  do 

what  they  should  contain 

five  rules  respecting 

▼arious  forms  of  •  •  • 


96 

97 

98 

99 

41,100 

151 

970 

03 
03 

107 
106 
106 
109 
110 
110 
111,  119 

190 

190 

191 

199 

199 

199,  193 

193,  194 

195 

195 

196,  197 

198 

199 

107 


907 
907 
307,908 
208,909 
909 
910 
489 
486 


INDEX. 

SUBPCENA, 

duces  tecum,  how  and  when  issued 

who  may  issue    .... 

form  of  .  •  •  •  • 

how  senred         .... 
SUPREME  COURT  OF  UNITED  STATES, 

its  jurisdiction  and  powers 
SUPREME  JUDICIAL  COURT, 

its  original  jurisdiction    . 

its  appellate  jurisdiction 


613 

Paos 

S53 
S55 
S55 
356 

60 

48,49 
60 


TENDER, 

how  made 

218,  815 

what  may  be  tendered     . 

813 

of  bank  notes     .            .            .            . 

213,  214 

when  may  be  made 

814 

in  case  of  evasion  or  refusal       •            < 

216 

TENANT  AT  WILL  AND  SUFFERANCE 

:                        .88,89 

[See  Ejsctment.) 

TRIAL, 

what  placed  on  list 

561 

composition  of  the  jury  • 

232 

opening  the  cause 

836,  238 

right  to  open  and  close  • 

236,  237 

examination  of  witnesses 

239,  240 

taking  notes  of  evidenoe,  &c.     . 

241 

mode  of  opening  defenoe 

243 

how  many  counsel  may  address  jury 

244 

where  there  are  several  defendants 

245 

charge  of  the  Judge 

245 

duty  of  the  jury 

248 

verdict    .            .            •            . 

248 

jury  may  be  inquired  of  • 

249,  250 

jury  cannot  be  polled 

248 

effect  of  finding  one  issue  only  . 

.        251 

in  special  cases  . 

251 

consolidation  of  actions  • 

252 

TROVER, 

17 

form  of  demand 

461 

614 
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TRUSTEE  PROCESS, 
▼eooe  of 
costs  OQ  sdre  &cia8 

costs  OD 


costs  when  soil  agaiost  tiustee  is  peoding 

against  oorporatioos 

against  joint  debtors,  paztnen,  Ac 

who  liable  as  trustees 

where  trustee  is  mortgagee 

where  tmstee  has  a  lien 

may  be  issued  afVer  Terdiet 

when  trustee  should  appear 

his  answers  conclnsiye    • 

when  he  discloses  an  assignment 

when  he  may  be  discharged 

when  he  may  set  off  demands    • 

form  of  trustee  answer  . 


75 

S76 

273-975 

875 

78 

84 

79 

61,  iS8 

80,81 

84 

89 

89 

89 

84 

195 

480 


V. 


VENUE, 

general  rules  as  to          .           .           .            . 

.    75,76 

as  to  trustees      .            .            .           .            . 

75 

in  penal  actions  .            .            .            .            . 

76 

in  actions  before  Justices  of  the  Peace   . 

76 

VERDICT, 

when  and  how  far  may  be  amended 

174 

form  of  . 

948 

in  cases  of  flowage,  &c. 

951 

rendered  on  several  distinct  grounds 

397 

w. 

WAIVER, 

of  demand  before  action,  what  is 
of  jurisdiction     . 
of  exemption  from  arrest 
of  irregularities  . 
WITNESS, 

protected  from  arrest 
when  capias  issued  against 
competency  of,  to  be  ascertained 
examination  of  on  trial  . 


14,15 

58 
149 

187 


134 

994,956 

8 

940 
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WITNESS,  continued. 

when  bound  to  produce  papers    . 

954 

how  attendance  compelled 

955,  956 

when  in  custody 

957 

taking  deposition  of        . 

957 

how  far  may  be  summoned 

958 

WRITS, 

general  requisites  of       .... 

63 

new  may  be  framed        .... 

63 

defecu  in  teste,  &c.       .... 

63 

may  run  into  any  county 

64 

several  forms  of              .... 

64 

to  conform  to  the  intended  service 

65 

direction  of        .....            . 

65,66 

may  be  reissued             .            •           .            .            . 

66 

declarations  in    ..... 

66 

date  of  ....... 

68 

when  returnable             .            •            .            .            . 

69 

indorsement  of   .....          7( 

),  73,  99 

lost 77, 

280,  981 

two  issued  for  same  cause          .           .           •           . 

77 

arrest  writ  to  be  altered  when  defendant  is  exempted 

65 

seryiceof           ...... 

106 

by  whom  served              .            •            .            •            . 

107 

where  to  be  returned       .            .            .            .            . 

119 

when  and  how  far  amendable      •           .           .            . 

160 
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